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INTRODUCTION

The United States Constitution provides that "[tjhe President,
Vice President and all civil Officers of the United States, shall be
removed from Office on Impeachment for, and Conviction of, Trea-
son, Bribery, or other high Crimes and Misdemeanors" 1

In 1974, the House of Representatives directed the Judiciary
Committee to investigate whether sufficient grounds existed for the
House to impeach President Richard Nixon. The impeachment in-
quiry staff prepared a memorandum on the constitutional grounds
for presidential impeachment. The staff memorandum, entitled
Constitutional Grounds for Presidential Impeachment, reported on
"the history, purpose and meaning of the constitutional phrase,
'Treason, Bribery, or other high Crimes and Misdemeanors.'" 2

Then Judiciary Committee Chairman Peter Rodino, Jr., stated in
a foreword that "the views and conclusions contained in the report
are staff views and do not necessarily reflect those of the committee
or any of its members."ý3 In any event, over the ensuing years the
memorandum has become one of the leading and most cited sources
as to the grounds for impeachment.

In 1998, the Committee has again been directed to investigate
whether sufficient grounds exist for the House to impeach a presi-
dent. On September 11, the House of Representatives passed
H.Res, 525, which provided that the Committee review the commu-
nication received on September 9 from Independent Counsel Ken-
neth Starr in which he transmitted his determination that substan-
tial and credible information received by his office might constitute
grounds for an impeachment of President Clinton, and determine
whether sufficient grounds did in fact. exist to recommend to the
House that an impeachment inquiry be commenced. 4 After review-
ing the evidence submitted, the Committee voted to recommend
that an impeachment inquiry be commenced and reported a resolu-
tion to the House authorizing an inquiry. On October 8, the House
passed H.Res. 581, which directed the Committee to conduct such
an inquiry to investigate fully and completely whether sufficient
grounds exist for the House to exercise its constitutional power tc
impeach President Clinton.

The Chairman of the Committee has asked the impeachment irn-
quiry staff to update the 1974 report for the benefit of the Commit-
tee's members. The present memorandum was written for that plkr-
pose and is designed to be read in conjunction with the 1974 report
(which is attached as an appendix).

IU.S. Cost. art, II, § 4. "The House of Representatives . . . shall have the sole Power of Im-
peachment." Id. at art. 1, §2, cl. 5. "The Senate shall have the sole Power to try all Impeach-
ments." Id. at art. I, §3, cl. 6. "Judgment in Cases of Impeachment shall not extend further
than to removal froir Office, and disqualification to hold and enjoy any Office of honer, Trust
or Profit under the United States." Id. at art. I, § 3, cl, 7.2 Staff of House Comm. on the Judiciary, 93rd Cong., 2d1 Sess., Constitutional Gr)unds for
Presidential Impeachment 3 (Comm, Print 1974)(hereinafter cited as "1974 Staff Report").31d. at iii,4 The Ethics in Government Act of 1978, Pub, L. No. 95-521, 92 Stat. 1824 (codifie, as amend-
ed at 28 U.S.C. §§591-99 (1994 & Supp. 1996)) provides that an independent counsel "shall ad-
vise the House of Representatives of any substantial and credible information whP.h such inde-
pendent counsel receives, in carrying out the independent counsel's responsibiliti Žs under this
chapter, that may constitute grounds for an impeachment." 28 U.S.C. §595(c) (19')4). See Refer.
ral from Independent Counsel Kenneth W, Starr in Conformity with the Requir,:ments of Title
28, United States Code, Section 595(c), H.R. Doc. No. 105-310, 105th Cong., 2d Sfss. (1998).
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This memorandum takes into account the four impeachment in-
quiries and three convictions that have taken place since the 1974
report was written, The 1974 report stated that the "American ex-

rience with impeachment [is among the) best available sources
or developing an understanding of the function of impeachment

and the circumstances in which it may become appropriate in rela-
tion to the presidency" "5 The present memorandum relies on this
insight and will utilize the impeachment proceedings of the last
quarter century to provide guidance to the members of this Corn-
mittee in the difficult duties they must perfornn.

As with the 1974 report, this mrnemorandurn's views and conclu-
sions are those of the staff and do not necessarily reflect those of
the Committee or any of its members.

IMI PEACfHMENT "STANDARD S"

The goal of this memorandum is not to define which offenses in
the abstract render a federal official impeachable. The 1974 report
recognized why such an effort would be ill-conceived-

Delicate issues of basic constitutional law are involved.
Those issues cannot be defined in detail in advance of full in-
vestigation of the facts. The Supreme Court of the United
States does not reach out, in the abstract, to rule on the con-
stitutionality of statutes or of conduct. (Cases must be hro,,ght
and adjudicated on particular facts in terms of' the Constitu-
tion. Similarly, the House does not engage in abstract, advisory
or hypothetical debates about the precise nature of conduct
that calls for the exercise of its constitutional powers: rather.
it must await full development of the facts and understanding
of the events to which those facts relate.

S......[This memorandum] is intended to be a review of the
precedents and available interpretive materials, seeking gen-
eral principles to guide the Committee.

This memorandum offers no fixed standards for determining
whether grounds for impeachment exist. The framers did not
write a fixed standard. Instead they adopted from English his-
tory a standard sufficiently general and flexible to meet future
circumstances and events, the nature and character of which
they could not foresee. 6

A commentator, Michael Gerhardt, writes in his recent book The
Federal Impeachment Process: A Constitutional and Historical
Analysis, 7 that both Alexander Hamilton and Supreme Court Jus-
tice Joseph Story, the document's greatest nineteenth century in-
terpreter, share this view. He finds that: "[t]he implicit under-
standing shared by Hamilton and Justice Story was that subse-
quent generations would have to define on a case-by-case basis the
political crimes comprising impeachable offenses to replace the fed-
eral common law of crimes that never developed."'8 He quotes
Hamilton as stating that "the impeachment court could not be 'tied
down' by strict rules 'either in the delineation of the offense by the

8 1974 Staff Report, supra note 2, at 4.
61d at 2.
?Michael J. Gerhardt, The Federal Impeachment Process: A Constitutional and Historical

Analysis (1996).
81d. at 106 (emphasis added).
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prosecutors [the House of Representatives) or in the construction of
it by? the Judges [the Senate].'ti fe quotes Story as stating that" political offenses are of so various and comr lex a character, so ut-
terly incapable of being defined, or classified, that the task of posi..
tive legislation would be impracticable, if it were not almost absurd
to attempt it.' o10

The impeachment clause is not the only example of a constitu-
tional provision that must be interpreted in the context of the facts
of particular cases. The due process clauses of the fifth and four-
teenth amendments are others. 1The Supreme Court has stated
that 'lilt is by now well established that ''due process,' unlike some
legal rules, is not a technical conception with a fixed content unre-
lated to time, place and circumstances.' .. ,'[Dlue process is flexi-
ble and calls for such procedural protections as the particular situ-
ation demands.'" 12 The Fifth Circuit adds that .''due process is an
elusive concept. Its exact boundaries are undefinable, and its con-
tent varies according to specific factual contexts."" 13

These principles should be kept in mind when interpreting the
impeachment proceedings that follow. Different fact patterns might
lead to different results.

IMPEACHMENTS OF THE 9•0':
"Three sitting federal Judges were impeached in the 19O's. It is

to re hoped that their misdeeds were isolated instances and not in-
cdications of a broader problem in our federal judicial system, In
any event. they were extremely troubling.

The judicial impeachments' of the 19O's provide insights for
members of the Committee as they consider possible articles of im-
peachment against President Clinton. The offenses committed by
the three judges that led to their impeachments have some similar-
ities to the offenses President Clinton is charged with committing.

It has been arg-ued, however, that offenses that can lead to im-
peachment when committed by federal judges do not necessarily
rise to this level when committed by a president. because a dif-
ferent constitutional standard applies. The basis for this arg-ument
is said to be that Article III judges under the Constitution "shall
hold their Offices during good Behavior" 14 and thus that judges are
impeachable for "misbehavior" while other federal officials are only
impeachable for treason, bribery, and other high crimes and mis-
demeanors.

The 1974 Staff Report rejected this argument. The report asked
whether the good behavior clause "limit[s] the relevance of the .

11d. tt 105 ,footnote omitted), quoting The Federalist No. 65, at 396 'Alexander Hamil-
tonr Clinton Rossiter ed., 1961).

"o Gerhardt, supra note 7, at 105-06 footnote omittedd, quoting J. Story, Commentaries on the
Constituton 1R. Rotunda & J. Nowak eds., 1987).

11"fNlor shall any person . .. be deprived of life, liberty, or property, without due process
of law....'U.S. Const. amend. V. 'INJor shall any, State deprive any, person of life, liberty,
or property, without due process of law .. ,." U.S. Const. amend. XV, § 1.

'2 Gilbert v. Homar, 138 L. Ed.2d 121, 127 (1997), quoting Cafeteria & Restaurant Workers
v. McElray, 367 U.S. 886, 895 (1961) & Morrissey v. Brewer, 408 U.S. 471, 481 (1972). The Su-
preme Court has developed a three factor balancing test to help determine the specific dictates
of due process. See Mathews v. Eldridcge, 424 U.S. 319, 335 (1976).

"3 Hernandez v. Cremer, 913 F.2d 230, 237 (5th Cir. lti90), quoting Continental Air Lines, Inc.
v. Dole, 784 F.2d 1245, 1248 (5th Cir. 1986) (quoting Woodbury v. McKinnon, 447 F.2d 839, 843
(5th Cir. 1971)stquoting Hannah v. Larche, 363 U.S. 420, 442 (1960)).

14 U.S. Cost. art. 11, § 1,



impeachments of judges with respect to presidential unpeachment
standards as has been argued by sonie[ " ' The report answered
"It does not. [TIhe only impeachment provision included
in the Constitution. , applies to all civil officers i,,nudng
judges, and defines impeachment offenses as 'Treason. BrIbery, anti
other high Crimes and Misdemeanors

The conclusion of the staff report is bolstered Ky the flndigs of
the National Commnssion on Judicial Discipline and Removrai,

chaired by Robert Kastenmeier, former Chairmar•n of the Comrn,,t-
tee's then Subcominittee on Courts. Civil Liberties and the Adrian
istration of Justice and one of the Ilouse managers gthe Sen
ate trial of Judge (1lalborne. The Commission concluded that. "t he
most plausible reading of the phra-,,e 'during good Behavior is that
it means tenure for life, subject to the impeachment pový er.
The ratification debates about the federal jud~cary seem to hIave
proceeded on the a-,ssumption that good-fbeehavor ten tlre rT~eaIt rf-
moval only through impeachment and -onviction

The record of the .iudiclal impeacrn.. t> ,e n hh f K,:wslso 4i-c
iuJes a :a nst different standards for peac!iV ffen ve wne.
commitled by federal Judges as wvhe:n con ,:wkuAtt( t y ;,,-re-(I en-

A. MEti IMPIEAtIfENT QOF' R(;f)EQ (LAI3OR)N)F'y"

. District Court Judge }tlarrt E. (' ',re , ;> ,npt' >d a-
19,,6. At ter, time of his impeach-ner: '.Ie v crs -,rvlta a -e::en
in federal prison for filinIg false federal Incoe ct ax rte uri;>;. ,tJu;e,
('lai-orne had signed written declaratih 's tha:t the rdt r:s \,ere

made under penalty of perjury. The cr nes ofviollatinc, the Interna..l
Revenue Code for which he was convicted formed the basis for tl-e
three articles of impeachment on which he \vas also convicted

The judgement by Congress regarding Judge Claiborne was
harsh. Hamilton Fish. ranking member of the Judiciary Committee
and one of the H. use managers in the Senate trial, stated that:

Judge Claiborne's actions raise fundamental questions about
public confidence in, and the public's perception of, the Federal
court system. They serve to undermine the confidence of the
American people in our judicial system . Judge Claiborne
is more than a mere embarrassment.. He is a disgrace--an af-
front-to the judicial office and the judicial branch he was ap.-
pointed to serve. 19-

C(ommittee Chairman and House manager Peter Rodino, Jr., said
on the Senate floor that:

Judge Harry E. Claiborne is, and will forever remain, a con-
victed felon-a man who cannot legitimately preside over judi-
cial proceedings, who cannot with any respect for decency pass
judgement on other persons, and who cannot hope to maintain
the trust and the respect of the American people.

"1," 1974 Staff Report, supra note 2, at 17.
1(3 ld.
1 National Commission on Judicial Discipline and Removal, Report of the Nationa(l Commis-

siorl on Judicial D 'scipline andI Remotval 17-18 (1993)(footnote omittedi.
"'See Appendix 1 for sources and a description of the articles of impeachment and the pro-

ceedings against Judge Claiborne.
"1 132 Cong. Rec. H4713 (daily ed. July 22, 1986).
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He has earned a mark of shame, which the eviderice
proves is sadly hut unequivocal1N' deserved '2

The record of Judge Claiborne's impeachment proceedings says
much about what offenses rriight ju.sttlfV mpeachment The proceed-
ings make it clear that an individual can be impeached for conduct
not related to his or her official duties, Iarmniiton Fsh stated that
"1iirnpeachabte conduct does riot have to occur in the course of t he
performance of an officer's of icial duties. Evidence of misconduct,
mIsbehavior, high crimes, and misdemeanors can be ,justified upoli
one's private dealings as well as one's exercise of public ofl e
That, of course, is t he sit1,uatln in this case.

Representative Fish's views w, ere reinforced b\. nox, c chairman. of'0

the C Udiclarv (Corrittee and then Houise a anger I lenri, IC,.

who stated that "the decision to impeach and convwct Stands
as an admnonltion to others rn pub'(c life . It si an opportunit.y fr
Congrress to restate and reernphasize the st andards of£ both per.
sonal and professii,:4al conduct expected of tl',oVse h,1din ,h-Fed-eral offi'e " HII oa se maai.i'ler Rornan•io M azia 2. st a:ied hot l-

peIachl mnent reached -corr1 pt ionr. maadr,a a r st rat !on, r A,>s " regiect :
out es aid 't her public,, C nd private : .. pr.... e , \
"dc.as a nd h th (overn" en t ie t c " a is T rendered : , . ,m a ,

'\dc!.::i.zl.: ~enl(,ce ::,.a: vDtr...on-ai :a:.... ci,, (]. on: ( . uou',( ":,. .
,•,hm rt rvie t .tl " :act t,.ot Jcn: ( ' ,a.•ni .......

th:at the Se..... d:n ss ' th orce o" r:.eacnmr,-tn:; "r x':
>-t ate ir,, peachIa•i e " .fene "' - arscesu ()n :t~ umn

his at t orn-ev made for the m!otion: xv :> t ~'ia t "'tere is:.> a ~eg~at ,::
tha:t th~e hvhav~or of *Judge (il ai!borne an: ::v•\ 'V \ relat ed

tomisbehav':or in is ofi~cial f!unction as a'u ;ugt it ',,,as private
misbehavior " de-

Representative KascenmJeier responded by stating that "it would
be absurd to conclude that a i udge who h~ad committed murder.
mayhem, rape, or perhaps espionage en his private ife, could not
be removed from office by' theIU.S. Senate.' tIKastenmeier's reT
sponse was repeated by th:e House of Representatives in its plead-ing opposing Claiborne1s motion to dismiss. - I1

The ttouse went on to state that:
[Claiborne's] narrow, view ofimpeachable ofessexpresslywas offered and rect,!d by' the Framera of the Caonstitution.

. As originally drafted, the impeachment clause pro-
vided that the President should be "removable on impeachment
and conviction of malpractice or neglect of duty'."... The pro-
vision was subsequently revised to make the President im-
peachable for "treason, bribery or corruption." t. Colonel

i132 Cong Rec. S15,495-96 (daily ed. Oct. 7, 1986,.
"2132 Cong. Rec H4713 daily ed July 22, 19861
2 132 ('.,rg Rec, 114716 daily ed, July 22, 1986).
23 132 Cong, Rec. 114717 daily ed. July 22, 1986),24

If(,ar7rngs Before the Senate Irnip.achment Trial Committee, 99th Cong 2d Sess. 77
S1986 ý hereinafter cited as "Senate Claiborne Hearings"ý,statement of Judge Claiborne's counsel,
Oscar Goodman), See also Memorandum in Support of Motion to Dismiss the Articles of Im-
peachment on the GroundIs They Do Not State Impeachable Offenscs 3 (hereinafter cited as "Clai-
borne Motion ), reprinted in Senate Claiborne earningss at 245, 246.

2
1 
5Senate Claibornw Hearings, supra note 24, .t 81.

26 U.S, House of Representatives, Opposition to Motion to Dismiss Articles of Impeachment for
Failure to State Impe'achable Offenses 2 (hereinafter cited as "Opposition to Claiborne Motion"),
reprinted in Senate Claiborne Heanngs, supra note 24, a_ .41, 442.
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Mason moved to add the phrase "or maladministration" after
"bribery,". In respo nse, ,James Madison objected that "mal-
administration" was too narrow a standard. Mason soon with-
drew his amendment and substituted the phrase "or other high
crimes and misdemeanors," This formulation was accepted,
along with an amendment to extend the impeachment sanction
to the Vice President and all other civil officers.... The
Franmers thus rejected.,. the concepts of professional "mal-
practice" or "maladministration" as the sole basis for the im-
peachmenit of federal officials.

The contrary position urged by Judgze ("aiiorne is incompat-ible with cmmon sense and tIhe orderly conduct of govern-
nent, Iittle can be added to the succinct argument of Rep-
resentative Clayton in 1913 on this identical point, during the
impeachment proceedings involving Judge Charles Swayne:

T[he contention is that] however serious the
crrie. the misdemeanor, or mnisbehavior of the judge may

e, if it can be said to be extrajudicial, he can not be ima-
peached. To illust rate this contention, the judge may have
committed murder or burýlIary and be confined under a
sentence in a penitentllatlv ffr any period of time, howeverong,, but because he has not commit ted the murder or bur-

glarv in his capacity as .judge he can not be impeached,
That contention, carried out logically, might lead to the
very defeat of t he performance of the function confided to
the judicial branch of the government.

As also noted in one commentary:
An act or a course of misbehavior which renders scan-

dalous the personal life of a public officer, shakes the con-
fidence of the people in his administration of the public af-
fairs, and thus impairs his official usefulness, although it
may not directly affect his official integrity or otherwise in-
capacit.ate him properly to perform his ascribed functions.

Thus, Judge Claiborne's argument is both inaccurate and il-
logical in its extraordinary premise that a federal judge may
intentionally commit a felonious act outside his judicial func-
tions and automatically find protection from the impeachment
sanction. 27

Senator Charles Mathias, Jr., chairman of the impeachment trial
committee, referred Jud e Claiborne's motion to the full Senate, it
having jurisdiction ovei the articles of impeachment. 218 He did
state, however, that:

[Ilt is my opinion . . . that the impeachment power is not as
narrow as Judge Claiborne suggests. There is neither historical
nor logical reason to believe that the Framers of the Constitu-
tion sought to prohibit the House from impeaching. . . an offi-
cer of the United States who had committed treason or bribery
or any other high crime or misdemeanor which is a serious of-
fense against the government of the United States and which
indicates that the official is unfit to exercise public responsibil-

27 Opposition to Claiborne Motion, supra note 26, at 3-5 (citations omittedX emphasis in origi-
nal).28Senate Claiborne Hearings, supra note 24, at 113.
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ities, but which is an offense which is technically unrelated to
the officer's particular job responsibilities. 29

The Senate never voted on Judge Claiborne's motion. However,
the Senate was clearly not swayed by the arguments contained
therein because the body later voted to convict Judge Claiborne.
The Senate thus agreed with the House that private improprieties
could be, and were in this instance, impeachable offenses.

The rejection of Judge Claiborne's motion also provides evidence
that the offenses that can lead to impeachment are similar for both
judges and presidents. The motion argued that "itihe standard for
impeachment of a judge is different than that for other officers"
and that the Constitution limited "removal of the judiciary to acts
involving misconduct related to discharge of office. ".o

Judge Claiborne's attorney stated to the Senate trial committee
that:

[Biecause of the separation of powers contemplated by the
framers .,.. the standard for impeachment of a Federal
judge is distinct from the standard of impeachment for the
President, Vice President, or other civil officers cf the United
States because as we know, under article II, section 4, the
President., Vice President, and civil officers may be removed on
impeachment for conviction of treason, bribery, or other high
crimes and misdemeanors.

It is our contention that the Federal judiciary, in order to re-
main an independent branch, has a different standard, a sepa-
rate and distinct standard, as far as the ability or the disabil-
ity to be impeached, and that is that the impeachment process
would take place if in fact the judge, who is the sole . . . life-
time appointment of all the officers which are referred to in the
Constitution, is not on good behavior, a separate and distinct
standard than that which is applicable to the elected officials
and the officials who are appointed for a specific term. 31

Judge Claiborne's attorney was arguing that federal judges are
not "civil officers" and thus that the impeachment standard in arti-
cle II, section 4, does not apply; instead, "misbehavior" would be
the grounds for impeaching a federal judge. 32 He admitted his the-
ory would fall if the Senate concluded that a federal judge was a
civil officer. 33

Representative Kastenmeier responded that "reliance on the
term 'good behavior' as stating a sanction for judges is totally mis-
placed and virtually all commentators agree that that is directed
to affirming the life tenure of judges during good behavior. It is not
to set them down, differently, as judicial officers from civil offi-
cers.'"34 He further stated that "[nior . . . is there any support for
the notion that . . . Federal judges are not civil officers of the
United States, subject to the impeachment clause of article II of the
Constitution." 35

21Id. at 113-14.
30 Claiborne Motion, supra note 24, at 4.3'Senate Claiborne Hearings, supra note 24, at 76-77 (statement of Oscar Goodman).32 Id. at 78-79. See also Claiborne Motion, s ,i;.ra note 24, at 3-4.
33 Senate Claiborne Hearings, supra note 24, at 79.34Md. at 81-82.35Id. at 81.

1 04 loom,
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Kastenmeier's argurrent was repeated by the House of Rep-
resentatives. 36 The House stated that:

If lack of good behavior were the sole standard for impeach-
ing federal judges, then a different standard would apply to
civil officers other than judges. Nowhere in the proceedings of
the Constitutional Convention wa. such a distinction made. On
the contrary, the proceedings of the Convention show an inten-
tion to limit the grounds of impeachment for all civil officers,
including federal judges, to those contained in Article II.

On August 20, 1787, a committee was directed to report on"a mode of trying the supreme Judges in cases of impeach-
ment." The committee reported back on August 22 that "the
Judges should be triable by the Senate." . . . Several days
later, a judicial removal provision was added to the impeach-
ment clause. On September 8, 1787, the judicial removal clause
was deleted and the impeachment clause was expanded to in-
clude the Vice President and all civil officers. . ... In so doing,
the Constitutional Convention rejected a dual test of "mis-
behavior" for judges and "high crimes and misdemeanors" for
all other federal officials.

In Federalist No. 79, Alexander Hamilton confirmed this
reading of the Convention's actions with respect to the im-
peachment standard:

The precautions for [judges'] responsibility, are com-
prised in the article respecting impeachments. . . . This is
the only provision on the point, which is consistent with
the necessary independence of the judicial character, and
is the only one which we find in our Constitution with re-
spect to our own judges. 37

Again, while the Senate never voted on Claiborne's motion, it did
vote to convict the judge. The Senate was not convinced by Clai-
borne's argument that the standard of impeachable offenses was
different for judges than for presidents.

In addition to the two articles charging him with filing false tax
returns, Judge Claiborne was found guilty on an article of impeach-
ment that found that by willfully and knowingly falsifying his in-
come on his tax returns, he had "betrayed the trust of the people
of the United States and reduced confidence in the integrity and
impartiality of the judiciary, thereby bringing disrepute on the Fed-
eral courts and the administration of justice by the courts."

B. THE IMPEACHMENT OF JUDGE NIXON .38

U.S. District Court Judge Walter L. Nixon, Jr. was impeached in
1989. At the time of his impeachment, he was serving a. sentence
in federal prison for making false statements to a federal grand
jury. He made the false statements in an attempt to conceal his in-
volvement with an aborted state prosecution for drug smuggling
against the son of a man who had benefitted Judge Nixon finan-
cially with a "sweetheart" oil and gas investment. Judge Nixon lied
about whether he had discussed the case with the state prosecutor

36 Opposition !o Claiborne Motion, supra note 26.
371d. at 6-7 (citations omitted).38 See Appendix 1 for sources and a description of the articles of impeachment and the pro.

ceedings against Judge Nixon.
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and had influenced the state prosecutor to essentially drop the
case. Judge Nixon was acquitted of the charge of accepting an ille-
gal gratuity. The perjury convictions alone formed the basis of the
two articles of impeachment on which he was found guilty.

As with Judge Claiborne, Congress was harsh in its judgement
of Judge Nixon. Representative Don Edwards, chairman of the Ju-
diciary Committee's subcommittee that held hearings on Judge
Nixon and a House manager in the Senate trial, stated before the
Senate trial committee that the judge had "disobeyed the law,
soiled his own reputation, and undermined the integrity of the judi-
ciary."' 39 As to why the crime was so heinous, Edwards further
stated that "[t]he crime for which he was convicted, lying to a
grand jury in testimony under oath, is particularly serious because
a judge must bear the awesome responsibility of swearing wit-
nesses, judging credibility, and finding the truth in cases that come
before him."'40 There was only one answer-impeachment: "The
pattern of lies, concealment and deceit on the part of Judge Nixon
led the committee, by clear and convincing evidence, to the un-
avoidable conclusion that he must be impeached."141 On the Senate
floor, Edwards asked "[iusa man who repeatedly lied fit to hold the
high office of Federal judge? I hope you agree that the answer is
obvious." 42

James Sensenbrenner, ranking member of the Judiciary Commit-
tee's subcommittee that held hearings on Judge Nixon, and a
House manager, also emphasized the damage done by Nixon's per-
jury:

Our hearings have produced clear and convincing evidence
that Judge Nixon lied to the law enforcement authorities dur-
ing the investigation of the criminal case as well as to the Fed-
eral grand jury, . ... Judge Nixon thwarted the entire fact
finding process by defining the "truth, the whole truth, and
nothing but the truth" as only that which was convenient for
Judge Nixon to disclose at that particular time. 43

Representative Charles Schumer, a member of the Judiciary
Committee, reiterated that perjury was worthy of impeachment:

[This] is a case where some of the charges were dropped and
the only conviction was for perjury.

Perjury, of course, is a very difficult, difficult thing to decide;
but as we looked and examined all of the records and in fact
found many things that were not in the record it became very
clear to us that this impeachment was meritorious.

mHearings Before the Senate Impeachtnent Trizl Committee on the Articles of Impeachment
Against Judge Walter L. Nixon, Jr., a Judge of the United States District Court for the Southern
District of Mississippi, for High Crimes and Misdemeanors, 101st Cong., 1st Sess. 304
(1989)(hereinafter cited as "Senate Nixon Hearings"ý.

40135 Cong. Rec. 8816 (1989).
41 135 Cong. Rec. 8817 (1989).42 Proceedings of the United States Senate in th- Impeachment Trial of Walter L. Nixon, Jr.,

a Judge of the United States District Court for the Southern District of Mississippi, S. Doc. No.
101-22, 101st Cong., 1st Sess. 367 (1989)(hereinafter cited as "Proceedings of the United States
Senate"). Senator Herbert Kohl asked whether concealing information from a grand jury is the
same as perjury. Representative Edwards responded that "the managers firmly believe that if
you make an affirmative statement to a grand jury and purposely leave material facts out, that
would constitute perjury." Id. at 418.

"43 135 Cong. Rec. 8820 (1989).
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My colleagues, in conclusion, impeachment is a grave issue.
In this case it is deserved. 44

Judge Nixon argued that the third article of impeachment should
be dismissed. This article stated that "Judge Nixon has raised sub-
stantial doubt as to his judicial integrity, undermined confidence in
the integrity and impartiality of the judiciary, betrayed the trust
of the people of the United States . . . and brought disrepute on
the Federal courts and the administration of justice by the federal
courts .... "It charged that he did this by making a total of 14
false statements to officials from the Department of Justice and the
Federal Bureau of Investigation and to a federal grand jury, all re-
garding the events surrounding the drug smuggling prosecution.

One of Judge Nixon's arguments against article III was that
theseee allegations do not make out an impeachable offense

)Y."... -45 Judge Nixon's contention was that "an impeachable of-
fense may be only (i) a judge's abuse of office or (ii) grave criminal
acts." 46 Nixon stated that this was the intent of the framers of the
Constitution, who only intended impeachment to "protect the com-
munity from abuse of the public trust and misconduct in office" 47

and who believed that "'[t]he complete independence c)f the courts
of justice is peculiarly essential in a limited Constitution.'"148

Nixon argued that article III of the impeachment resolution did
not allege either crimes or abuses of office, but instead focused on
his "general reputation and character." 49 The framers' goal would
be thwarted by article III, which "alleges vague and subjective of-
fenses," and "encompasses almost any act that the political major-
ity may fine offensive or distasteful, thereby exposing a judge to
impeachment for controversial acts or conduct." 50 Under the stand-
ard of article III, a judge could be impeached for "issuing unpopu-
lar judicial decisions," "smoking marijuana" as a youth, "driving
while intoxicated," associating with "disreputable members of the
community," "openly engaging in an extramarital affair," or "at-
tending a meeting of the Communist Party."151 Finally, whatht evi-
dence or facts will a Senator examine to determine whether the
courts have been brought into disrepute . . . [o]r whether public
confidence has been undermined? 52

Judge Nixon complained that:
In recent impeachments. . the House has become enam-

ored of the tactical device of charging the respondent with
being a generally bad person who has brought discredit on the

44135 Cong. Rec. 8822 (1989).
135Judge Nixons Motion to Dismiss Impeachment Article III 1 (June 23, 1989), reprinted in

Senate Nixon Hearings, supra note 39, at 121. The other arguments were that article III con-
tained allegations that were "redundant and multiplicitous" of allegations in other articles of
impeachment and that the article was so "complex and confusing" that it was both "unfair and
completely unworkable." Judge Nixon's Motion to Dismiss Impeachment Article IIi at 1-2.46 Memorandum in Support of Judge Nixon's Motion to Dismiss Impeachment Article 11I 3
(hereinafter cited as "Memorandum in Support of Nixon Motion"), reprinted in Senate Nixon
Hearings, supra note 39, at 123, 127. Judge Nixon thus disagrees with Judge Claiborne, stating
that "[I] do not argue that impeachment is ... limited [to acts performed in an official capacity]
"and agree that private criminal offenses of a grave nature are also impeachable offenses." Memo-
randum in Support of Nixon Motion at 7 n.3.471d. at 7 (footnote omitted).

41id. at 11-12, quoting The Federalist No. 78, at 466 (Alexander Hamilton).49 Memorandum in Support of Nixon Motion, supra note 46, at 15.
b 50'Id. at 3-4.

51Id. at 16.
52Md. at 17.
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judiciary. . ... Judge Claiborne . . . [was] convicted on such
[a] "catch-all" article[]. ... Both Judges Hastings and Nixon
now face similar catch-all articles. The Senate should no longer
allow such a blatantly unfair prosecutorial device. ... .53

The House of Representatives responded by arguing that article
III was "modeled on articles of impeachment from prior cases that
focus on the impact of a judge's misconduct on the integrity of the
judiciary."' 54 Article III was "modeled upon 'omnibus' or 'catch-all'
articles of impeachment presented by the House and voted on by
the Senate in every impeachment trial this century that resulted in
conviction. . ... Past 'omnibus' impeachment articles contain phra-
seology virtually identical to that alleged in Article III. ... " ,55

The House then pointed out that Judge Nixon had conceded that
criminal conduct constituted an impeachable offense and therefore
must agree that "the alleged concealment of information by com-
mitting perjury before a federal grand jury, a federal crime
state[s] an impeachable offense." 56

The House argued that it was not charging Judge Nixon with
just being a "bad person," but with committing specific acts which
raised doubts about his integrity and that of the judicial system. 57

Specifically:
Giving false testimony under oath to a grand jury is a

crime. . ... Because truth is such an indispensable element of
our judicial system, with federal judges entrusted with the im-
portant task of assessing credibility and finding the truth in
cases that come before them, the notion of permitting a proven
liar to sit on the bench strikes at the heart of the integrity of
the judicial process.

It is difficult to imagine an act more subversive to the legal
process [than] lying from the witness stand. . ... If a judge's
truthfulness cannot be guaranteed, if he sets less than the
highest standard for candor, how can ordinary citizens who ap-
pear in court be expected to abide by their testimonial oath? 5 8

The House asserted that "[t]he Framers would applaud both Judge
Nixon's criminal prosecution and his removal from office." 59

The Senate voted to deny Judge Nixon's motion to dismiss the
third article of impeachment by a vote of 34 to 63.60 It had done
the same when Judge Hastings made a similar motion as to an om-
nibus article. 61

The Senate did vote in the end to find Judge Nixon not guilty
as charged in article III.62 A possible explanation for this vote is
provided by Senator Herbert Kohl, who found Judge Nixon guilty

531d. at 14.54 United States House of Representatives, The House of Representatives' Respotse to Judge
Nixon's Motion to Dismiss Impeachment Article Iii 5 (hereinafter cited as "Response to Nixon
Motion"), reprinted in Senate Nixon Hearings, supra note 39, at 261, 265.

5 5Response to Nixon Motion, supra note 54, at 8 (emphasis in original).
56 Id. at 5-6.571d. at 6-7.
15 United States House of Representatives, The House of Representatives' Brief in Support of

the Articles of Impeachment 58-59, reprinted in Proceedings of the United States Senate, supra
note 42, at 28, 88-89.

59 Response to Nixon Motion, supra note 54, at 8.60 proceedings of the United States Senate, supra note 42, at 431.
6I 135 Cong. Rec. 4533 (1989). See footnotes 124-25 and accompanying text.62 Proceedings of the United States Senate, supra note 42, at 436.
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as charged in articles I and 11 but found him not guilty on article!I'•.III:

Article III is phrased in the disjunctive. It says that Judge
Nixon concealed his conversations through "one or more" of 14
false statements. This wording presents a variety of problems.
First of all, it means that Judge Nixon can be convicted even
if two thirds of the Senate does not agree on which of his par-
ticular statements were false....

The House is telling us that it's OK to convict Judge Nixon
on article III even if we have different visions of what he did
wrong. But that's not fair to Judge Nixon, to the Senate, or to
the American people...

Article III reminds me of the kind [of] menu that some Chi-
nese restaurants use. We are asked to choose a combination of
selections from column "A" and from column "B." This com-
plicates our deliberations and puts a tremendous burden on
the accused.

I realize that we have used omnibus articles before. But they
did not contain the word "OR," and they did not allege 14
crimes. In the Claiborne case, for example, the omnibus article
accused him of just two crimes-falsifying tax returns in 1979
and 1980.

But my basic objection is more fundamental: the prosecution
should not be allowed to use a shotgun or blunderbuss. We
should send a message to the House: "Please do not bunch up
your allegations. From here on out, charge each act of wrong-
doing in a separate count. Follow the example of prosecutors
in court."... [E]ven if article III is technically permissible
under the Constitution, Congress can do better. 63

In any event, the Senate voted to convict Judge Nixon on two ar-
ticles of impeachment, both founded upon his making false state-
ments to a grand jury. The body seems to have agreed with the
House of Representatives as to the seriousness of such perjury.

C. THE IMPEACHMENT OF JUDGE HASTINGS 64

U.S. District Court Judge Alcee L. Hastings was impeached in
1989. He had been acquitted of charges that he and a friend had
conspired to solicit a $150,000 bribe from defendants in a rack-
eteering and embezzlement case heard by Judge Hastings in ex-
change for lenient sentencing. However, in a separate trial, a jury
convicted his alleged co-conspirator on these charges, and it was al-
leged that Judge Hastings won acquittal by committing perjury on
the witness stand. Judge Hastings' involvement in the bribery
scheme and his perjury in his criminal trial formed the basis of the
eight articles of impeachment on which he was convicted.

As with the other judges, the reaction of Congress was harsh.
John Conyers, who was chairman of the Subcommittee on Criminal
Justice (which held the investigatory hearings into Judge Hastings'
conduct) and a House manager, stated that the judge was "the ar-
chitect of his own undoing" and that "[wle did not wage th[e] civil
rights struggle merely to replace one form of judicial corruption for

63 1d. at 449-50.
"64See Appendix I for sources and a description of the articles of impeachment and the pro-

ceedings against Judge Hastings.
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another." 65 George Gekas, ranking member of the Subcommittee
and a House manager, said that "this look that we have just given
into the conduct of Alcee Hastings makes one sick in the stom-
ach."16 6

Hamilton Fish, ranking member of the Judiciary Committee and
a House manager, stated that "Judge Hastings . . . sought to sell
his judicial office for private gain-and later perverted the legal
process by testifying falsely. Such conduct cannot be tolerated in a
public official responsible for dispensing equal justice under thelaw." 67

The House of Representatives' position before the Senate was
that eachah and every one of the fourteen instances of false testi-
mony charged in the Articles of Impeachment justifies Judge
Hastings' removal from the Federal bench."'68 Further, "[flew ac-
tions are more subversive of the legal process than lying on the
stand. A judge who has sought to mislead persons engaged in any
aspect of the legal process is unfit to remain on the bench." 69

Judge Hastings was found guilty by the Senate on seven of the
12 articles involving false testimony and on the article stating that
he was a participant in the bribery conspiracy. It is clear from his
impeachment that perjury is an impeachable offense.

The Senate found Judge Hastings not guilty on the last article
of impeachment, which charged that through his actions, he under-
mined "confidence in the integrity and impartiality of the judiciary
and betray[ed] the trust of the people of the United States, thereby
bringing disrepute on the Federal courts and the administration of
justice by the Federal courts." The Senate had earlier, though, re-
fused to dismiss this article.

IMPEACHMENT PROCEEDINGS AGAINST PRESIDENT
NIXON 70

President Richard Nixon resigned in 1974 after the Judiciary
Committee had approved three articles of impeachment against
him. The articles generally revolved around the 1972 burglary at
the Washington, D.C., headquarters of the Democratic National
Committee and the president's role in the ensuing cover-up of the
break-in.

The Committee characterized the first article as charging that:
President Nixon, using the power of his high office, engaged,

personally and through his subordinates and agents, in a
course of conduct or plan designed to delay, impede, and ob-
struct the investigation of the unlawful entry into the head-
quarters of the Democratic National Committee in Washington,
D.C., for the purpose of securing political intelligence; to cover

61134 Cong. Rec. 20,214 (1988).
663134 Cong. Rec. 20,215 (1988).
67 134 Conx Rec. 20,217 (1988).
61 United States House of Representatives, Revised Pretrial Statement of the House of Rep-

resentatives 3 (July 7, 1989), reprinted in Hearings Before the Senate Impeachment Trial Com-
mittee on the Articles of Impeachment Against Judge Alcee L. Hastings, a Judge of the United
States District Court for the Southern District of Florida, for High Crimes and Misdemeanors,
101st Cong., 1st Sess. 941, 943 (1989). This might be considered hyperbole in that it only takes
conviction on one article of impeachment to remove a federal official from office.

69 Revised Pretrial Statement of the House of Representatives, supra note 68, at 17.70See Appendix 1 for sources and a description of the articles of impeachment articles and
the proceedings against President Nixon.
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up, conceal and protect those responsible; and to conceal the
existence and scope of other unlawful covert activities '71

The Committee believed that this course of conduct by President
Nixon required "perjury, destruction of evidence, obstruction of jus-
tice, all crimes. But, most important, it required deliberate, con-
trived, and continuing deception of the American people.'"72 The
Committee went on to say that:

[His] actions resulted in manifest injury to the confidence of
the nation and great prejudice to the cause of law and justice,
and was subversive of constitutional government. His actions
were contrary to his trust as President and unmindful of the
solemn duties of his high office. It was this serious violation of
Richard M. Nixon's constitutional obligations as President, and
not the fact that violations of Federal criminal statutes oc-
curred, that lies at the heart of Article I. 73

The Committee characterized the second article as charging that:
President Nixon, using the power of the office of President

of the United States, repeatedly engaged in conduct which vio-
lated the constitutional rights of citizens; which impaired the
due and proper administration of justice and the conduct of
lawful inquiries, or which contravened the laws governing
agencies of the executive branch and the purposes of these
agencies. 74

As to this article, the Committee believed that:
[I]t is the duty of the President not merely to live by the law

but to see that law faithfully applied. Richard M. Nixon has re-
peatedly and willfully failed to perform that duty. He has
failed to perform it by authorizing and directing actions that
violated or disregarded the rights of citizens and that cor-
rupted and attempted to corrupt the lawful functioning of exec-
utive agencies. He has failed to perform it by condoning and
ratifying, rather than acting to stop, actions by his subordi-
nates that interfered with lawful investigations and impeded
the enforcement of the laws.

The conduct of Richard M. Nixon has constituted a repeated
and continuing abuse of the powers of the Presidency....
This abuse of the powers of the President was carried out by
Richard M. Nixon . . . for his own political advantage, not for
any legitimate governmental purpose and without due consid-
eration for the national good. 75

The Committee characterized the third article as charging that
President Nixon failed "without lawful cause or excuse and in will-
ful disobedience of the subpoenas of the House, to produce papers
and things that the Committee had subpoenaed in the course of its
impeachment inquiry. . . . ,,76

The Committee believed that:
[Iun refusing to comply with limited, narrowly drawn subpoe-

nas . . . the President interfered with the exercise of the

71Impeachment of Richard M. Nixon, President of the United States, H.R. Rep. No. 93-1305,
93rd Cong., 2d Sess. 10 (1974)(hereinafter cited as "impeachment of Richard M. Nixon").

7
21d. at 136.

"73Id.
"74Id. at 10.
715d. at 180.
"7id. at 10-11.
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House's function as the "Grand Inquest of the Nation." Unless
the defiance of the Committee's subpoenas under these cir-
cumstances is considered grounds for impeachment, it is dif-
ficult to conceive of any President acknowledging that he is
obliged to supply the relevant evidence necessary for Congress
to exercise its constitutional responsibility in an impeachment
proceeding. 7

The impeachment proceedings against President Nixon have be-
come the most famous, or infamous, in the history of the republic.
Unfortunately, it is impossible to know how the House of Rep-
resentatives and the Senate would have viewed the articles of im-
peachment.

However, it can be said that the first article emphasized the ob-
struction of justice by President Nixon and the second article em-
phasized his abuse of power. The first article charged that Presi-
dent Nixon tried to delay, impede, and obstruct the investigation
of the break-in at the Democratic National Committee by engaging
in activities such as making false and misleading statements to the
public and to governmental investigators, counseling witnesses to
give false or misleading statements to such investigators and in ju-
dicial and congressional proceedings, withholding evidence and in-
formation from such investigators, approving surreptitious pay-
ments to witnesses to obtain their silence or influence their testi-
mony, and interfering in the conduct of federal investigations.

The second article charged that President Nixon violated the con-
stitutional rights of citizens, impaired the administration of justice
and contravened the laws governing executive agencies by engag-
ing in activities such as trying to obtain data on persons from the
Internal Revenue Service and causing the agency to engage in im-
proper audits, using executive branch personnel to conduct im-
proper investigations, keeping a secret investigative unit in his of-
fice, failing to act when he knew or had reason to know that subor-
dinates were trying to impede gow:ernmental investigations, and
interfering with agencies of the executive branch.

CONCLUSION

Our nation's recent experience with impeachments under the
United States Constitution provides a number of clear guiding
principles for those who must conduct future impeachment inquir-
ies, draft future articles of impeachment, and vote on those articles:

* First, in most instances of impeachment since 1974, making
false and misleading statements under oath has been the most
common compelling basis for impeachment-whether it is be-
fore a jury, a grand jury, or on a tax return.
9 Second, the constitutional standard for impeachable offenses
is the same for federal judges as it is for presidents and all
other civil officers.
o Third, impeachable offenses can involve both personal and
professional misconduct.

"77Id. at 213.
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* Fourth, impeachable offenses do not have to be federal or
state crimes. 78

The research conducted by the staff in 1974, and this update, are
meant to provide guidance and background to members as they
prepare to undertake this constitutional responsibility of determin-
ing whether or not any acts allegedly committed by the president
rise to the level of an impeachable offense. Impeachment is a
unique and distinct procedure established by the Constitution.
Each member must deci, e for himself or herself, after the conclu-
sion of the fact-finding process and in the light of historical prece-
dents, based on his or her own judgment and conscience, whether
the proven acts constitute a High Crime or Misdemeanor.

78 This was also the conclusion of the 1974 Staff Report. See 1974 Staff Report, supra note
2, at 22-25.





APPENDIXES

APPENDIX 1

RECENT AMERICAN IMPEACHMENT PROCEEDINGS

1. PRESIDENT RICHARD NIXON

A. PROCEEDINGS IN THE HOUSE

Various resolutions to impeach President Nixon were introduced
and referred to the Judiciary Committee. 79 The House adopted
H.Res. 702 on November 15, 1973, which provided additional funds
for the Committee for purposes of considering the resolutions. 80 On
February 6, 1974, the House adopted H.Res. 803, a resolution that
authorized the Committee to investigate whether grounds existed
to impeach President Nixon. 81 From May 9, 1974, until July 17,
1974, the impeachment inquiry staff made presentations to the
Committee of the results of their investigation and the Committee
heard witnesses. 82

Beginning on July 24, 1974, the Committee considered a resolu-
tion containing two articles of impeachment, and on July 27, 1974,
the Committee agreed to an amended version of the first article by
a vote of 27 to 11.83 On July 29, 1974, the Committee approved an
amended version of the second article by a vote of 28 to 10.84 On
July 30, 1974, an additional article (regarding the president's fail-
ure to produce items demanded by congressional subpoenas) was
offered and was adopted by a vote of 21 to 17.85

Also on July 30, the Committee considered and rejected (by votes
of 12-26) two additional articles. The first charged that President
Nixon authorized and concealed from Congress the bombing of
Cambodia in derogation of the powers of Congress. The second
charged the president with filing false income tax returns for the
years 1969-72 and having received unlawful emoluments in the
form of government expenditures at properties at San Clemente,
California, and Key Biscayne, Florida.86

President Nixon resigned on August 9, 1974.87 The Judiciary
Committee report, which recommended that the House impeach
President Nixon and which adopted articles of impeachment, was

79 Irnpeachtnent of Richard M. Nixon, supra note 71, at 6.
ROld.
,91Id.
8 2Id. at 9.
83 Id. at 10.
84 Id.
85 1M.
3
6Id. at 11.

873 Deschler's Precedents of the United States House of Representatives, H. Doc. No. 94-661,
94th Cong., 2d Sess., Ch. 14, § 15.13, 638 (1974).

(19)
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accepted by the House through the passage of H.Res. 1333 on Au-
gust 20, 1974.88 No further proceedings occurred.

B. ARTICLES OF IMPEACHMENT 89

Article I charged that President Nixon had violated his constitu-
tional duty to faithfully execute his office, preserve, protect, and de-
fend the Constitution, and take care that the laws be faithfully exe-
cuted by interfering with the investigation of events relating to the
June I1, 1972, unlawful entry at the Washington, D.C., head-
quarters of the Democratic National Committee for the purpose of
securing political intelligence. Using the powers of his office, the
president "engaged personally and through his subordinates and
agents, in a course of conduct or plan designed to delay, impede,
and obstruct the investigation of such unlawful entry; to cover up,
conceal and protect those responsible; and to conceal the existence
and scope of other unlawful covert activities."

Implementation of the course of conduct included (1) making or
causing to be made false or misleading statements to investigative
officers and employees of the United States, (2) withholding rel-
evant and material evidence or information from such persons, (3)
approving, condoning, acquiescing in, and counseling witnesses
with respect to the giving of false or misleading statements to such
persons as well as in judicial and congressional proceedings, (4)
interfering or endeavoring to interfere with the conduct of inves-
tigations by the Department of Justice, the Federal Bureau of In-
vestigation, the Office of Watergate Special Prosecution Force and
congressional committees, (5) approving, condoning, and acquiesc-
ing in surreptitious payments for the purpose of obtaining the si-
lence of or influencing the testimony of witnesses, potential wit-
nesses or participants in the unlawful entry or other illegal activi-
ties, (6) endeavoring to misuse the Central Intelligence Agency, (7)
disseminating information received from the Department of Justice
to subjects of investigations, (8) making false or misleading public
statements for the purpose of deceiving the people of the United
States into believing that a thorough investigation of "Watergate"
had taken place, and (9) endeavoring to cause prospective defend-
ants and persons convicted to expect favored treatment or rewards
in return for silence or false testimony. President Nixon "acted in
a manner contrary to his trust as President and subversive of con-
stitutional government, to the great prejudice of the cause of law
and justice and to the manifest injury of the people of the United
States."

Article II charged that the President had violated his constitutional
duty to faithfully execute his office, preserve, protect, and defend
the Constitution, and take care that the laws be faithfully executed
by "repeatedly engag[ing] in conduct violating the constitutional
rights of citizens, impairing the due and proper administration of
justice and the conduct of lawful inquiries, or contravening the
laws governing agencies of the executive branch and the purposes
of these agencies."

881d. at 642.
89Impeachment of Richard M. Nixon, supra note 71, hL 1-4.
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The president did such by (1) personally and through subordi-
nates trying to obtain for purposes not authorized by law confiden-
tial information maintained by the Internal Revenue Service and
causing the IRS to engage in improper tax audits and investiga-
tions, (2) misusing the FBI, the Secret Service and other executive
perSonnel by directing them to conduct improper electronic surveil-
lance and other investigations and permitting the improper use of
information so obtained, (3) authorizing the maintenance of a se-
cret investigative unit within the office of the president, partially
financed with campaign contributions, which unlawfully utilized re-
sources of the CIA and engaged in covert and unlawful activities
and attempted to prejudice the constitutional right of an accused
individual to a fair trial, (4) failing to act when he knew or had
reason to know that subordinates were trying to impede and frus-
trate inquiries by governmental entities into the break-in at the
Democratic National Committee and the cover-up and other mat-
ters, and (5) knowingly misusing the executive power by interfering
with agencies of the executive branch, including the FBI, the De-
pai ment of Justice, and the CIA, in violation of his duty to take
care that the laws be faithfully executed. He acted "in a manner
contrary to his trust as President and subversive of constitutional
government, to the great prejudice of the cause of law and justice
and to the manifest injury of the people of the United States."

Article III charged that the president had violated his constitu-
tional duty to faithfully execute his office, preserve, protect, and de-
fend the Constitution, and take care that the laws be faithfully exe-
cuted by, without lawful cause or excuse, failing to produce items
relating to "Watergate" as directed by subpoenas issued by the Ju-
diciary Committee and willfully disobeying such subpoenas. Presi-
dent Nixon had thus interposed the powers of the presidency
against the lawful subpoenas of the House of Representatives, "as-
suming to himself functions and judgments necessary to the exer-
cise of the sole power of impeachment vested by the Constitution
in the House. ... ." He acted "in a manner contrary to his trust as
President and subversive of constitutional government, to the great
prejudice of the cause of law and justice, and to the manifest injury
of the people of the United States."

C. PROCEEDINGS IN THE SENATE
None.

2. DISTRICT JUDGE HARRY CLAIBORNE

A. PROCEEDINGS IN THE HOUSE
Harry E. Claiborne was a judge of the United States District

Court for the District of Nevada. A resolution to impeach him,
H.Res. 461, was introduced June 3, 1986, and referred to the Judi-
ciary Committee. 90 An investigatory hearing into the conduct of
Judge Claiborne was held on June 19, 1986, by the Subcommittee
on Courts, Civil Liberties and the Administration of Justice.91 On
June 24, 1986, the Subcommittee amended H.Res. 461 and passed
it by a 15 to 0 vote; on June 26, 1986, the full Committee amended

90 rmpeachment of Judge Harry E. Claiborne, H.R. Rep. 99-688, 99th Cong., 2d Sess. 1 (1986).
91Id. at 4.
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the resolution -and ordered it favorably reported to the House by a
vote of 35 to 0.92 On June 30, 1986, the Judicial Conference of the
United States notified the House that it had made its own deter-
mination that Judge Claiborne's conduct in violating section
7206(1) of the Internal Revenue Code could constitute grounds for
impeachment under Article I of the Constitution. 93 On July 22,
1986, the House agreed to H.Res. 461 by a vote of 406 to 0.9"

B. ARTICLES OF IMPEACHMENT:
Article I charged that, while serving as a federal judge, Judge Clai-

borne had filed an income tax return for 1979, knowing that it sub-
stantially understated his income. The return, filed with the Inter-
nal Revenue Service, was verified by a written declaration that it
was made under penalty of perjury. A jury found beyond a reason-
able doubt that Judge Claiborne had failed to report substantial in-
come in violation of federal law.

Article II charged that, while serving as a federal judge, Judge
Claiborne had filed an income tax return for i980, knowing that
it substantially understated his income. The return, filed with the
Internal Revenue Service, was verified by a written declaration
that it was made under penalty of perjury. A jury found beyond a
reasonable doubt that Judge Claiborne had failed to report sub-
stantial income in violation of federal law.

Article III charged that, while serving as a federal judge, Judge
Claiborne had been found guilty of making and subscribing false
income tax returns for 1979 and 1980 in violation of federal law
and was sentenced to two years imprisonment (with the terms of
imprisonment to be served concurrently) and a fine of $5000 for
each violation.

Article IV charged that Judge Claiborne was "required to discharge
and perform all the duties incumbent on him and to uphold and
obey the Constitution and laws of the United States" and was "re-
quired to uphold the integrity of the judiciary and to perform the
duties of his office impartially." The article concluded that by will-
fully and knowingly falsifying his income on his tax returns, he
had "betrayed the trust of the people of the United States and re-
duced confidence in the integrity and impartiality of the judiciary,
thereby bringing disrepute on the Federal courts and the adminis-
tration of justice by the courts."

C. PROCEEDINGS IN THE SENATE
Pursuant to S.Res. 481 and rule XI of the Rules of Procedure and

Practice in the Senate When Sitting on Impeachment Trials, a com-
mittee of twelve Senators received evidence and heard testimony
relating to the articles of impeachment and then provided the tran-
scripts of the proceedings to the Senate. 96 Rule XI does not allow
the trial committee to make recommendations to the Senate as to

92 d. at 6-7.
93132 Cong. Rec. H4712 (daily ed. July 22, 1986). Forwarding a determination that a judge's

impeachment might be warranted is the severest disciplinary action against a judge that the
Judicial Conference can take under the Judicial Councils Reform and Judicial Conduct and Dis-
ability Act of 1980. See 28 U.S.C. § 372(cX8Xa) (1994).

94 132 Cong. Rec. H4721 (daily ed. July 22, 1986).
91132 Cong. Rec, S15,76,'-61 (daily ed. Oct. 9, 1986).
96 132 Cong. Rec. S11,673 (daily ed. Aug. 14, 1986).
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how Senators should vote on articles of impeachment. 97 The Senate
found Judge Claiborne guilty as charged in article I by a vote of
87 to 10 (with one "present") and guilty as charged in article II by
a vote of 90 to 7 (with one "present").98 He was found not guilty
on article III by vote of 46 (guilty) to 17 (not guilty) with 35
"present"--a two-thirds majority of Senators present being required
for conviction on an article of impeachment. 99 Judge Claiborne was
convicted of the charge in article IV by vote of 89 to 8 (with one
"present"). 100

3. DISTRICT JUDGE WALTER NIXON

A. PROCEEDINGS IN THE HOUSE
Walter L. Nixon, Jr., was a judge of the United States District

Court for the Southern District of Mississippi. A federal jury con-
victed Judge Nixon of two counts of perjury on February 9, 1986
(acquitting him of an illegal gratuity count), and he was sentenced
to five years imprisonment on each count, the terms to run concur-
rently.1'1 Subsequent to the exhaustion of his appellate rights, on
March 15, 1988, the Judicial Conference transmitted to the House
of Representatives a determination that Judge Nixon's impeach-
ment might be warranted.' 0 2 On March 17, 1988, H.Res. 407, a bill
impeaching Jihdge Nixon, was introduced and referred to the Judi-
ciary Committee, which in turn referred it to the Subcommittee on
Civil and Constitutional Rights.' 0 3 The Subcommittee', investiga-
tion, including hearings, proceeded to the end of the 100th Con-
gress.'0 4 H.Res. 87, impeaching Judge Nixon, was introduced on
February 22, 1989, and also referred to the Subcommittee on Civil
and Constitutional Rights.' 0 5 On March 21, 1989, the Subcommit-
tee amended the resolution and voted 8 to 0 to favorably report it
to the full Judiciary Committee, which, on April 25, 1989, voted 34
to 0 to report the resolution favorably to the House floor.' 0 6 On
May 10, 1989, the House passed H.Res. 87 by vote of 417- to 0.107

B. ARTICLES OF IMPEACHMENT-o08

Article I charged that in testimony before a grand jury investigat-
ing his business relationship with an individual and a state pros-
ecutor's handling of a drug smuggling prosecution of that individ-
ual's son, Judge Nixon knowingly made a false or misleading state-

97 0n the Impeachment of Harry E. Claiborne, S. Rep. No. 99-511, 99th Cong., 2d Sess. 1
(1986).

98132 Cong. Rec. S15,760-61 (daily ed. Oct. 9, 1986).
99 132 Cong. Rec. S15,761 (daily ed. Oct. 9, 1986). See U.S. Const. art. I, §3, c1. 6.
The reason for the Senate's vote on this article might have been that many Senators were

concerned that in voting in favor of the article, they wouldn't be making their own finding of
guilt, but would be accepting as dispositive the jury verdict. See 132 Cong. Rec. S15,763 (daily
ed. Oct. 9, 1986)(statement of Senator Bingaman) & 132 Cong. Rec. S15,767 (daily ed. Oct. 9,
1986Xstatement of Senator Specter).

100 132 Cong. Rec. S15,762 (daily ed. Oct. 9, 1986).
101Impeachrnent of Walter L. Nixon, Jr., H.R. Rep..No. 101-36, 101st Cong., 1st Sess. 12

(1989).102°Id at 13.
103 Id.
104 Id. at 14-15.
10 5 Id. at 15.106Id. at 15-16.
107135 Cong. Rec. 8823 (1989).
108 Proceedings of the United States Senate, supra note 42, at 432-35.
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ment in violation of his oath to tell the truth to the effect that he
never discussed the prosecution with the state prosecutor.

Article II charged that in testimony before the same grand jury,
Judge Nixon knowingly made a false or misleading statement in
violation of his oath to tell the truth to the effect that he never in-
fluenced anyone with respect to the drug smuggling case.

Article III charged that by virtue of his office, Judge Nixon had
"raised substantial doubt as to his judicial integrity, undermined
confidence in the integrity and impartiality of the judiciary, be-
trayed the trust of the people of the United States, disobeyed the
laws of the United States and brought disrepute on the Federal
courts and the administration of justice by the Federal
courts. ... ." It was charged that after entering into an oil and gas
investment with an individual, Judge Nixon had conversations
with a state prosecutor and others relative to a pending criminal
proceedings in state court in which the individual's son was facing
drug conspiracy charges. Judge Nixon was charged with concealing
those conversations through a series of false or misleading state-
ments knowingly made to an attorney from the Department of Jus-
tice and a special agent of the FBI. He was also charged with con-
cealing those conversations by knowingly making a series of false
or misleading statements to a federal grand jury during testimony
under oath.

C. PROCEEDINGS IN THE SENATE
On May 11, 1989, the Senate passed S.Res. 128.109 The resolu-

tion, in conjunction with rule XI of the Rules of Procedure and
Practice in the Senate When Sitting on Impeachment Trials, pro-
vided that a committee of twelve Senators would receive evidence
and hear testimony relating to the articles of impeachment against
Judge Nixon and provide the transcripts of its proceedings to the
Senate. The committee carried out its duties and transmitted a
record of its proceedings to the Senate on October 16, 1989.110 On
November 3, 1989, the Senate first rejected Judge Nixon's motion
for a trial by the full Senate by vote of 7 to 90.111 It also rejected
his motion to dismiss impeachment article III by vote of 34 to
63.112 He was then found guilty on article I by vote of 89 to 8 and
on article II by vote of 78 to 19, and not guilty on article III by
a vote of 57 (guilty) to 40.113

D. MISCELLANEOUS
Judge Nixon's claim that the Senate had not properly tried him

under the impeachment clause of the Constitution was rejected by
the Supreme Court in Nixon v. United States 114 as non-justiciable,
involving a political question that should be left to the Senate to
decide. He had alleged that Senate rule XI, which allowed a com-
mittee of Senators to hear evidence and report to the full Senate
regarding articles of impeachment, violated article I, section 3,

109 135 Cong. Rec. 8989 (1989).
110 proceedings of the United States Senate, supra note 42, at 363.
111Id. at 430.
112Md at 431.
'13 Id. at 432-36.
114506 U.S. 224 (1993).
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clause 6 of the Constitution, which provides that the "Senate shall
have the sole Power to try all Impeachments."

4. DISTRICT JUDGE ALCEE HASTINGS

A. PROCEEDINGS IN TIHE HOUSE
Alcee L. Hastings was a judge of the United States District Court

for the Southern District of Florida. On February 4, 1983, a federal
jury acquitted Judge Hastings of charges that he and a friend had
conspired to solicit a bribe from defendants in a criminal case
heard by Judge Hastings (while in a separate trial, a jury had con-
victed his alleged co-conspirator on these charges).11 5 On March 17,
1987, the Chief Justice of the United States, acting on behalf of the
Judicial Conference, transmitted a determination to the House of
Representatives stating that Judge Hastings had engaged in con-
duct that might constitute one or more grounds for impeach-
ment.1 16 The Subcommittee on Criminal Justice investigated the
matter and held numerous hearings. 117 It was learned that Judge
Hastings had allegedly improperly disclosed confidential informa-
tion that he had received while supervising a wiretap."18 On July
7, 1988, the Subcommittee unanimously voted to adopt articles of
impeachment that were introduced as H.Res. 499; on July 26, 1988,
the Committee voted to adopt the resolution, as amended, by a vote
of 32 to 1 (two of the 17 articles were adopted by voice vote)." 9 On
August 3, 1988, the resolution was passed by the House by a vote
of 413 to 3 with 4 members answering "present." 120

B. ARTICLES OF IMPEACHMENT121

Article I charged that in 1981, Judge Hastings and a friend en-
gaged in a conspiracy to obtain $150,000 from defendants in a
racketeering and embezzlement case tried before Judge Hastings in
return for sentences which would not require incarceration.

Article II charged that during the course of his defense while on
trial for the conspiracy, Judge Hastings made a false statement
under oath intending to mislead the trier of fact regarding whether
he had entered into an agreement to seek the $150,000 bribe.

Article Ill charged that during the course of' his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had agreed to modify the
sentences of the defendants in the racketeering and embezzlement
case in return for the bribe.

Article IV charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had agreed in connection
with the bribe to return property of the defendants in the rack-
eteering and embezzlement case that he had previously ordered
forfeited.

l15 Impeachment of Alcee L. Hastings, H.R. Rep. No. 100-810, 100th Cong., 2d Sess. at 8
(1988).

1161d. at 7.
117 .d at 10.
'1 8Id. at 9.

1191d. at 12-13.
120 134 Cong. Rec. 20,221 (1988).
121134 Cong. Rec. 20,206-07 (1988).
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Article V charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had appeared at a hotel to
demonstrate his participation in the bribery scheme.

Article VI charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he expected his co-conspirator
to show up at his hotel room one day.

Article VII charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he instructed his law clerk to
prepare an order returning property to the defendants in the rack-
eteering and embezzlement case in furtherance of the bribery
scheme.

Article VIII charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether a telephone conversation with
his co-conspirator was made in furtherance of the bribery scheme.

Article IX charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether certain letters were fabricated
in an effort to hide the bribery scheme.

Article X charged that during the course of' his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually spoken to a cer-
tain individual during a phone call that was being offered as excul-
patory evidence.

Article XI charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually spoken to a cer-
tain individual during a phone call that was being offered as excul-
patoz-y evidence.

Article XII charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually spoken to a cer-
tain individual during a phone call that was being offered as excul-
patory evidence.

Article XIII charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he could actually reach a certain
individual at a certain phone number.

Article XIV charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually made two phone
calls that were being offered as exculpatory evidence.

Article XV charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding his motive in taking an airline trip after
his co-conspirator had been arrested.

Article XVI charged that while acting as supervising judge of a fed-
eral wiretap, Judge Hastings revealed to certain individuals highly
confidential information disclosed by the wiretap. The disclosure
thwarted, and ultimately led to the termination of, an investigation
by federal law enforcement agents.
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Article XVII charged that through his actions, Judge Hastings un-
dermined "confidence in the integrity and impartiality of the judici-
ary and betray[ed] the trust of the people of the United States,
thereby bringing disrepute on the Federal courts and the adminis-
tration of justice by the Federal courts."

C. PROCEEDINGS IN THE SENATE
On September 30, 1988, the Senate passed S.Res. 480 to carry

the impeachment proceedings against Judge Hastings over to the
101st Congress."'122 On March 16, 1989, the Senate agreed to
S.Res. 38.123 The resolution, in conjunction with rule XI of the
Rules of Procedure and Practice in the Senate When Sitting on Im-
peachment Trials, provided that a committee of twelve Senators
would receive evidence and hear testimony relating to the articles
of impeachment and provide transcripts of its proceedings to the
Senate. The same day, the Senate dismissed two motions of Judge
Hastings, the first seeking the dismissal of articles of impeachment
I-XV based upon his prior acquittal and the ensuing lapse of time,
and the second seeking the dismissal of article XVII for its failure
to state an impeachable offense.124 The first motion lost by a vote
of 1 to 92 and the second motion lost by a vote of 0 to 93.125

The trial committee sent a record of its proceedings to the Senate
on October 2, 1989.126 On October 20, 1989, the Senate found
Judge Hastings to be: guilty on article I by a vote of 69 to 26; guilty
on article II by a vote of 68 to 27; guilty on article III by a vote
of 69 to 26; guilty on article IV by a vote of 67 to 28; guilty on arti-
cle V by a vote of 67 to 28; not guilty on article VI by a vote of
48 (guilty) to 47; guilty on article VII by a vote of 69 to 26; guilty
on article VIII by a vote of 68 to 27; guilty on article IX by a vote
of 70 to 25; not guilty on article XVI by a vote of 0 to 95; and not
guilty on article XVII by a vote of 60 (guilty) to 35.127 The Senate
did not vote on articles X through XV.

D. MISCELLANEOUS
Judge Hastings (with Judge Walter Nixon as intervening plain-

tiff) brought suit to stop the impeachment proceedings alleging that
the Senate's use of a trial committee violated article I, section 3,
clause 6 of the Constitution and thus denied him due process.128

The court found the complaint to be a non-justiciable political ques-
tion.129 Subsequent to his removal from office, Judge Hastings
brought suit challenging his impeachment on similar grounds.
While Hastings initially prevailed, his victory did not survive the
Supreme Court's decision in Nixon v. United States.'130

122 134 Cong. Rec. 26,867-68 (1988).
123 135 Cong. Rec. 4533 (1989).
124 135 Cong. Rec. 4532-33 (1989).
125Cd.
126 135 Cong. Rec. 22,639 (1989).
127 135 Cong. Rec. 25,330-35 (1989).
128Hastings v. United States Senate, 716 F. Supp. 38 (D.D.C. 1989).
129Id. at 40. The court also rejected other claims of Judge Hastings, including that his fifth

amendment right against double jeopardy was being violated because he was being impeached
after having been acquitted in a criminal trial, and that he was being denied the effective assist-
ance of counsel because the Senate would not pay his attorney's fees. Id. at 41-42.

130Hastings v. United States, 802 F. Supp. 490 (D.D.C. 1992), vacated and remanded, 988
F.2d 1280 (D.C. Cir. 1993), dismissed 837 F. Supp. 3 (D.D.C. 1993).

51-740 98-2
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APPENDIX 2

Constitutional Grounds for Presidential Impeachment, report
written in 1974 by the impeachment inquiry staff of the House
Committee on the Judiciary.
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Foreword
I am pleased to make available a staff report regarding the constitu-

tional grounds for presidential impeachment prepared for the -ase of
the Committee on the Judiciary by the legal staff-of its impeachment
inquiry.

It is understood that the views and conclusions contained in the
report are staff views and do not necessarily reflect those of the com-
mittee or any of its members.

Prm W. RoDnto, Jr.
FEnuAiyr 22, 1974.
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I. Introduction
The Constitution deals with the subject of impeachment and con-

viction at six places. The scope of the power i4 set out in Article II,
Section 4:

The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment
for, and Conviction of, Treason, Bribery, or other high
Crimes and Misdemeanors.

Other provisions deal with procedures and consequences. Article I,
Section 2 states:.

The House of Representatives.., shall have the sole Power
of Impeacbment.

Similarly, Article I, Section 3, describes the Senate's role:
-The Senate shall have the sole Power to try all Impeach-

ments. When sitting for that Purpose, they shall be on Oath
or Affirmation. When the President of the United States is
tried, the Chief Justice shall preside: And no Person shall
be convicted without the Concurrence of two thirds of the
Members present.

The same section limits the consequences of judgment in cases of
impeachment:

Judgment in Cases of Impeachment shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any Office of honor, Trust or Profit under the
United States: but the Party convicted shall nevertheless be
liable and subject to Indictment, Trial, Judgment and Pun-
ishment, according to Law.

Of lesser significance, although mentioning the subject, are: Arti-
cle II, Section 2:

The President... shall have Power to grant Reprieves and
Pardons for Offences against the United States, except in
Cases of Impeachment.

Article III, Section 2:
The Trial of all Crimes, except in Cases of Impeachment,

shall be by Jury....
Before November 15, 1973 a number of Resolutions calling for the

impeachment of President Richard M. Nixon had been inti'oduced in
the House of Representatives, and had been referred by theSpeaker
of the House, Hon. Carl Albert, to the Committee on the Judiciary
for consideration, investigation and report. On November 15, an-
tioipating the magnitude of the Committee's task, the House voted

(1
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funds to enable the Committee to carry out its assignment and in that
regard to select an inquiry staff to assist the Committee.

On February 6. 1974, the House of Representatives by a vote of 410
to 4 "authorized and directed" the Committee on the Judiciary "to in-
vestigate fully and completely whether sufficient grounds exist for the
House of Representatives to exercise its constitutional power to im-
peach Richard M. Nixon, President of the United States of America."
. To implement the authorization (H. Res. 803) the House also pro-
vided that "For the purpose of making such investigation, the com-
mittee is authorized to require ... by subpoena or otherwise ... the
attendance and testimony of any person ... and ... the production of
such things; and ... by interrogatory, the furnishing of such infor-
mation, as it deems necessary to such investigation."

Thiswas but the second time in the history of the United States
that the House of Representatives resolved to investigate the possi-
bility of impeachment of a President. Some 107 years earlier the
House had investigated whether President Andrew Johnson should
be impeached. Understandably, little attention or thought has been
given the subject of thepresidential impeachment process during the
intervening years. The Inquiry Staff, at the request of the Judiciary
Committee, has prepared this memorandum on constitutional grounds
for presidential impeachment. As the factual investigation progresses.
it will become possible to state more specifically the constitutional, legal
and conceptual framework within which the staff and the Committee
work.

Delicate issues of basic constitutional law are involved. Those issues
cannot be defined in detail in advance of full investigation of the facts.
The Supreme Court of the United States does not reach out, in the
abstract. to rule on the constitutionality of statutes or of conduct.
Cases must be brought and adjudicated on particular facts in terms
of the Constitution. Similarly. the House does not engage in abstract,
advisory or hypothetical debates about the precise nature of conduct
that calls for "the exercise of its constitutional powers; rather, it muA
await full development of the facts and understanding of the events
to which those facts relate.

What is said here does not reflect any prejudgment of the facts or
any opinion or inference respecting the allegations being investigated.
This memorandum is written before completion of the full and fair
factual investigation the House directed .be undertaken. It is intended
to be a review of the precedents and available interpretive materials,
seeking general principles to guide the Committee.

This memorandum offers no fixed standards for determining whether
grounds for impeachment exist. The framers did not write a fixed
standard. Instead they adopted from English history a standard suf-
ficiently general and flexible to meet future circumstances and events,
the nature and character of which they could not foresee.

The House has set in motion an unusual constitutional process, con-
ferred solely upon it by the Constitution, by directing the Judiciarv
Committee to "inrestizate fully and completely whether sufficient
grounds exist for the House of Representatives to exercise its consti-
tutional power to impeach." This action was not partisan. It was sup-
ported by the overwhelming majority of both political parties. Nor
was it intended to obstruct or weaken the presidency. It was supported
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by Members firmly committed to the need for a strong presidency
and a- healthy executive branch of our government. The House of
Representatives acted out of a clear sense of constitutional duty to
resolve issues of a kind that more familiar constitutional processes are
unable to resolve.

To assist the Committee in working toward that resolution, this
memorandum reports upon the history, purpose and meaning of the
constitutional phrase, "Treason, Bribery, or other high Crimes and
Misdemeanors.
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I1. The Historical Origins of Impeachment
The Constitution provides that the President ".... shall be removed

from Office on Impeachment for. and Conviction of, Treason, Bribery,
or other high Crimes and Misdemeanors." The framers could have
written simply "or other crimes"--as indeed they did in the provision
for extradition of criminal offenders from one state to another. They
did not do that. If they had meant simply to denote seriousness, they
could have done so directly. They did not do that either. They adopted
instead a unique phrase used for centuries in English parliamentary
impeachments, for the meaning of which one must look to history.

The origin• and use of impeachment in England the circumstances
under which impeachment became a part of the iAerican constitu-
tional system, and the American experience with impeachment are
the best available sources for developing an understanding of the
function of impeachment and the circumstances in which it may be-
come appropriate in relation to the presidency.

A. TiH ENGLISH PARLIAMENTARY PRACTICE

Alexander Hamilton wrote, in No. 65 of The Federali8t. that Great
"Britain had served as "the model from which [impeachment] has
been borrowed." Accordingly, its history in England is useful to an
understanding of the purpose and scope of impeachment in the
United States.

Parliament developed the impeachment process As a means to exer-
cise some measure of control over the power of the King. An impeach-
ment proceeding in England was a direct method of bringing to
account the King's ministers and favorites-men who might other-
wise have been beyond reach. Impeachment, at least in its early his-
tory, has been called "the most powerful weapon in the political arm-
ourv. short of civil war." I It played a continuing role in the struggles
between King and Parliament that resulted in'the formation of the
unwritten English constitution. In this respect impeachment was one
of the tools used by the English Parliament to create more responsive
and responsible government and to redress imbalances when they
occurred.2

The long struggle by Parliament to assert legal restraints over the
unbridled will of the King ultimately reached a climax with the execu-
tion of Chatrles I in 1649 and the establishment of the Commonwealth
under Oliver Cromwell. In the course of that struggle, Parliament
sought to exert restraints over the King by removing those of his
ministers who most effectively advanced the King's absolutist pur-

I Plncknett. 'Tpresidentlel Address" reproduc in 3 Traiseaion , Royal Historical
Society, 5th Series 145 (1952).

SS4,e xnernily b. Roberts. The Growth of Reepowsfbie Govermment inStuart ExolaR4
(Cambridge 1966).

(4)
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ses. Chief among them was Thomas Wentworth, Earl of Strafford.House of Con0mon'4impeached him in 1640. As with earlier im-peachments, thie thrust of the charge was damage to the state.3 The
first article of impeachment alleged'

That ho . . . hwth traiterously endeavored to subvert the
Fundamental Laws and Government of the Realms ... and
in stead thereof, to introduce Arbitrary and Tyrannical Gov-
ernment against Law....

The other articles against Strafford included charges ranging from
the allegation that he had assumed regal power and exercised it tyran-
nically to the charge that he had subverted the rights of Parliawment.5

Characteristically, impeachment was used in individual cases to
reach offenses, as perceived by Parliament, against the system of gov-
ernment. The charges, variously denominated "treason," "high trea-
son," "misdemeanors," "malversations," and "high Crimes and Mis-
demeanors," thus included allegations of misconduct as various as the
kings (or their ministers) were ingenious in devising means of ex-
paduigd royal power.

At the time of the Constitutional Convention the phrase "high
Crimes and Misdemeanors" had been in use for over 400 years in im-
peachment proceedings in Parliament. It first appears in 1386 in the
impeachment of the king's Chancellor, Michaelde ]a Pole, Earl of
Suffolk. Some of the charges may have involved common law of-
fenses.8 Others plainly did not: de ]a Pole was charged with breaking
a promise he made to the full Parliament to execute in connection
with a parliamentary ordinance the advice of a committee of nine
lords regarding the improvement of the estate of the King and the
realm; "this was not done, and it was the fault of himself as he was
then chief officer." He was also charged with failing to expend a sum
that Parliament had directed be used to ransom the town of Ghent,
because of which "the said town was lost."'9

I 8tratford was charged with treason, a term defined in 1352 by the Statute of Treasons,
25 Edw. 0, state. 5, c. 2 (1352). The particular charges against him presumably would
have been within the compass of the general, or "salvo," clause of that statute, but did not
fall within any of the enumerated acts of treason. Strafford rested his defense In part on
that failure: his eloquence on the question of retrospective treasons ("Beware you do
not awake these sleeping lions, by the searching out some neglected moth-eaten records,
they may one day tear you and your posterity in pieces: it was your ancestors' care to
chain them up within the barricadoes of statutes; be not you ambitious to be more
skilful and curious than your forefathers in the art of killing." Celebrated Trials 518
(Phila. 1837) may have dissuaded the Commons from bringing the trial to a vote In the
House of Lords; Instead they caused his execution by bill of attainder.

'4 . Rushworth, The Tryal of Thom" Earl of trafford, In 8 Historical Collections 8
(1686).

4 Rushworth, supra n. 4, at 8-9. . Berger. Impeachment: The Conastitutional Problem.
30 (1973), states that the Impeachment of Strafford ". . . constitutes a great watershed
in English constitutional history of which the Founders were aware."

4 See gVeeraliv A. Simoson. A Treatie on Federal Im oeamm a 81-190 (Philadelphia,1916) (Apuendix of English Imoeachment Trial) ; M. V. Clarke. "The Origin of Impeach-
ment" in Oaford etay:V in Medieval History 164 (Oxford, 1934). Reading and analyzing
the early history of Eng•ilsh impeachments is complicated by the paucity and ambiguity of
the records. "Th analysis that follows in this section has been drawn largely from the
scholarship of others. checked against the original records where possible.

The besis for what became the impeachment procedure apparently originated in 12411,
when the King and Parliament alike accepted the principle that the King's ministers were
to answer in Parliament for their misdeeds. C. Roberts. *wpm a. 2. at 7. Ofenses against
MItgna Carts. for example. were failing for technicalities in the ordinary courts, and
therefore Parliament provided that offenders against Magna Carta be declared In Parlia-
ment and Judged by their peer. Clarke, spir', at 17&

i 81mpon, sprs a. 6. at 86: Berenr, uprea n. 5. at 61: Adams and Stevens, Helect
DoOmments of •,xpIsw h (oetittiol Heitoer4 148 (London 192?).

0 For example. de La Pole was charged with purchasing property of great value from the
King while using his position as Chancellor to have the lands appraised at less than they
were worth, all in violation of his oath. in deceit of the King and in neglect of the need
of the realm. Adams and Stevens, supms a.1. at 148.

' Adams and Stevens, *pr'o n. T. at 148-150.
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The phrase does not reappear in impeachment proceedings until
1450. In that year articles of impeachment against William deoa Pole,
Duke of Suffolk (a descendant of Michael), charged him with several
acts of high treason, but also with "high Crimes and Misdemean-
ors." 10 including such various offenses as "advising the King to grant
liberties and privileges to certain persons to the hindrance of the due
execution of the laws." procuring offices for persons who were unfit,
and unworthy of them'rand "squandering away the public treas-
ure."1 11

Impeachment was used frequently during the reigns of James I
(1603-1625) and Charles I (1628-1649). During the period from
1620 to 1649 over 100 impeachments were votelby the House of
Commons. 1 ' Some of these impeachments charged high treason, as in
the case of Strafford; others charged high crimes and misdemeanors.
The latter included both statutory offenses, particularly with respect
to the Crown monopolies, and non-statutory offenses. For example, Sir
Henry Yelverton, the King's Attorney General, was Impeached in
1621 of high crimes and misdemeanors in that he failed to prosecute
after commencing suits, and exercised authority before it was properly
vested in him.1 '

There were no impeachments during the Commonwealth (1649-
1660). Following the-end of the Commonwealth and the Restoration
of Charles II (1660-1685) a more powerful Parliament expanded
somewhat the scope of "high Crimes and Misdemeanors" by impeach-
ing officers of the Crown for such things as negligent discharge of
duties' 4 and improprieties in office."'

The phrase "high Crimes and Misdemeanors" appears in nearly all
of the comparatively few impeachments that occurred in the eight-
eenth century. Mlany of the charges involved abuse of official power
or trust. For example, Edward, Earl of Oxford, was charged in 1701
with "violation of his duty and trust" in that, while a member of the
King's privy codncil, he- took advantage of the ready access he had to
the King to secure various royal rents and revenues for his own use,
thereby greatly diminishing the revenues of the crown and subjecting
the people of England to "grievous taxes." 1 Oxford was also charged
with procuring a naval commission for William Kidd, "known to be
a person of ill fame and reputation," and ordering him "to pursue
the intended voyage, in which Kidd did commit diverse piracies...,
being thereto encouraged through hopes of being protected by the
high station and interest of Oxford, in violation of the law of nations.
and the interruption and discouragement of the trade of England."'

w 4 Hatpill 67 (Shannon. Ireland, 1971. reprint of London 1796, 1818).
"u 4 Hatmeil. aupra n. 10. at 67. charges 2, 6 and 12.
0The Long Parliament (1040-48) alone tIpeacned 98 persons. Roberts, $wpma a. 2,

at 1.1.
a 2 Howell ftute T048 1135, 1136-471 (0"w 0 ", $ 6 6). I&u@gssav Simpson.

ownrs n. 6. at 91-127 ; Berger. a&pro n. 5. at 67-9."Peter Pett. Commissioner of the Navy, was charged in 1668 with neldigent preparation
for an tnvaslon by the Dutch. and neglient loss of a ship. The latter car e was predicated
on alleged willful neglect In failing to nsue that the shp was uroght to a moorfng
6 Howell Ust ateTrial 865. 86•-V7 (Chdee 3, 5... .

0 Chief Justice Scrigg, was ehared In 1680. among other thins, with e.weting
witnesses and commentin= on their credibility, and with cursing, ad,• nto exces

thereby bringing 'gthe highest scandal on the puble justice of thio St owe
Stee Ne 19.N 300 (Oho"e7,8).

' Simpsoa, supre n.6. at 144.
tSimpson, uprs a. 6. at 144.
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The impeachment of Warren Hastings. first attempted in 1786 and
concluded in 1795,11 is particularly important because contemporane-
mis with the American Convention debates. Hastings was the first
Governor-General of India. The articles indicate that Hastings was
being charged with high crimes and misdemeanors'in the form o• gross
mnaladministration, corruption in office. and cruelty toward the people
of India.'

Two points emerge from the 400 years of English parliamentary ex-
perience with the phrase "high Crimes and Misdemeanors." First, the
particular allegations of misconduct alleged damage to the state in
such forms as misapplication of funds, abuse of official power. neglect
of duty, encroachment on Parliament's prerogatives, corruption, and
betrayal of trust." Second, the phrase "high Crimes and Misdemean-
ors" was confined to parliamentary impeachments; it had no roots in
the ordinary criminal-law,2 and the particular allegations of miscon-
duct under that heading were not necessarily limited to common law or
statutory derelictions or crimes.

B. TnE IET.,-rEoN oF THE FRAMERS

The debates on impeachment at the Constitutional Convention in
Philadelphia focus principally on its applicability to the President.
The framers sought to create a responsible though strong executive;
they hoped, in the words of Elbridge Gerry. of Mas.achusetts, that
"the maxim would never be adopted here that the chief Magistrate
could do [no] wrong."22 Impeachment was to be one of the central ele-
ments of executive responsibility in the framework of the new govern-
ment as they conceived it.

The constitutional grounds for impeachment of the President re-
ceived little direct attention in the Convention; the phrase "other high
Crimes and Misdemeanors" was ultimately added to "Treason" and
"Bribery" with virtually no debate. There is evidence, however, that
the framers were aware of the technical meaning the phrase had ac-
quired in English impeachments.

Ratification by nine states was required to convert the Constitution
from a proposed plan of government to the supreme law of the land.
The public debates in the state ratifying conventions offer evidence of
the contemporaneous understanding, of the Constitution equally as
compelling as the secret deliberations of the delegates in Philadelphia.
That evidence, together with the evidence found in the debates during
the First Congress on the power of the President to discharge an
executive officer appointed with the advice and consent of the Senate,

"w ea generaU Marshall. T h Iupeackmei** of WamHt$ing* (Oxford. 19M15).
i Of the original resolutions proposed by Edmund Burke In 1786 and aceepted by the

House as arteles of impeachment In 1787. both criminal and nos-rlndal offenses appear.
The fourth article for example, charging that HasUtngs bad conasated •the landed income
of the Begums of Oudb, was described by Pitt an that of all others that bore the strongest
marks of criminality. Marshall. a &pm, a. 19. at 63.

The third article, on the other band, known as the Benares charx.,e. limed that cir-
cumstances imposed upon the Governor-General a duty to conduct himself "on the most
distngLahed principles of good faith, equity, moderation and mildness." Instead, con-
tinued the change, Hastings provoked a revolt In Bezares. resulting In. the arrest of the
rajah, three revolutions In the country and pat loss. whereby the sa•IdBastings I ilty
of a high crime and misdemeanor In the destruction of the country aforesaid."• The Comn.
moos accepted this article, voting 1194-9 that these we"rgrounds for Impeachment. Simp-
son, oupr, n. 6e. at 168•!-170: Marshall. su,,ra . 1i9, at xv, 44.

0 See, eg.,, Berger, wpro a. 5, at 70-71.
0 Berger, euprs ., 5, at 62.,
"NThe Record*o thO Pedorsl Conen"io 66 (X. Farand ed. 1911) (brackets in

original). Hereafter cited as l aNnd.

S...... ... .... , IJl, | I Illl
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shows that the fiamers intended impeachment to be a constitutional
safeguard of the public trust, the powers of government conferred
upon the President and other civil officers, and the division of powers
among the legislative, judicial and executive departments.

1. THE PURPOSE OF THE IMPEACHMENT REMLDY

Among the weaknesses of the Articles of Confederation apparent to
the delegates to the Constitutional Convention was that they provided
for a purely legislative form of government whose ministers were sub-
servient to Congress. One of the first decisions of the delegates was that
their new plan should include a separate executive, judiciary, and
legislature. 3 However, the framers sought to avoid the creation of a
too-powerful executive. The Revolution had been fought against the
tyranny of a king and his council, and the framers sought to build in
safeguards against executive abuse and usurpation of power. They ea-
plicity rejected a plural executive, despite arguments that they were
creating "the foetus of monarchy," because a single person would give
the most responsibility to t~he office.25 For the same reason, they rejected
proposals for a council of advice or privy council to the executive."

The provision for a single executive was vigorously defended at
the time of the state ratify conventions as a protection against
executive tyranny and wrongdoing. Alexander Hamilton made the
most carefully reasoned argument in Federalist No. 70, one of the series
of Federalist Papers prepared to advocate the ratification of the
Constitution by the State 9f New York. Hamilton criticized both a
plural executive and a council because they tend "to conceal faults
and destroy responsibility." A plural executive, he wrote, deprives the
people of "the two greatest securities they can have for the faithful

01 Parrand 322.
241 Farrand 66.
0 This argument was made by James Wilson of Pennsylvania, who also said that he

preffTred a single executive "as giving most energy dispatch and responsibility to the
office." 1 Farrand 65.

vi A number of suggestions for a Council to the President were made during the Con-
vention. Only one was voted on, and It was rejected three states to eight. This proposal,
by George Mason, called for a privy council of six members-two each from the eastern,
middle, and southern states-selected by the Senate for staggered six-year terms, with
two leaving office every two years. 2 Farrand 537, 542.

Gouverneur Morris and Charles Pinckney, both of whom spoke in opposition to other
proposals for a council, suggested a privy council composed of ithe Chief Justice and theleads of executive departments. Their proposal, however, expressly provided that the
President "shall in al? cases exercise has own Judgment, and either conform to [the)
opinions [of the.council] or not as he may think proper." Each officer who was a member
ofthe count ocil w d "be responsible for his opinion on the affairs relating to his particular
Department" a&d liable to, impeachment and removal from office "for neglect of duty
salversation, or corruption." se2 rrand 342-44.

Morris and Pickney's proposal was referred to the Committee on Detail, which re-
ported a provision for an expanded privy council Including the PresidentwofotherSenate
and the Speaker of the House. The council's duty was to advise the President "in matters
respecting the execution of his office. which he shall think proper to lay before themn:
But their advice shall not conclude him, nor affect his responsibility for the measures
which he shall adopt." 2 Faa-rand 367. This provision was never brought to a vote or
debatedsIn the Convention.

Opponents:of a council argued that it would lessen executive responsibility. A council,
said James Wilson, "oftener serves to cover, than Prevent malpractice dele" 1 Pgarand 97.
And the Committee of Eleven, consisting of one delegate from each state, to which pro-
posalsfor a councill to the President swell as other questions of policy were referred,
deded against a council, on the ground that the President, "by persuadlg thin Counctrilso
concur in his wrong measures, would acnmire their protection for them." 2 Fanrand 542.

Some delegates thought the responsibility of the President to be "chimerical": Gunning
Deford because "he could not be punished for mistakes." 2 Farrand 43; Elba-idge Gerry,
witth respet to nomination for offces, because the President could "always plead Ignor-
anca" 2Farrand 539. Benmi Frankli favored a Council because it "would notioniy be a
check on a bad President n relief to a good one." He asserted that the delegates had
"too much. . . fear [of)J cabal. In appointments by a number," and "too muach confidence
In those of single persons." Experience, he said, showed that "caprice, the intrigues of
favorites & mlirtresses, U.," were "the means most prevalent 11n monarchies." 2 Vlarrazad 542.
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exercise of any delegated power"-"[rgesponsibility ... to censure
and to punishment." When censure is divided and responsibility y un-
certain, "the restraints of public opinion.. lose their efficacy' and
"the opportunity of discovering with facility and clearness the mis-
conduct of the persons [the public] trust, in order either to their
removal from office, or to their actual punishment in cases which admit
of it" is lost.2 A council, too, "would serve to destroy, or would greatly
diminish, the intended and necessary responsibility of the Chief
Magistrate himself." ? It is, Hamilton concluded, "far more safe
[that] there should be a single object for the jealousy and watchful-
ness of the people; . . . all multiplication of the Executive is rather
dangerous than friendly to liberty."

James Iredell, who played a leading role in the North Carolina rat-
ifying convention and later became a justice of the Supreme Court,
said that under the proposed Constitution the President "is of a very
different nature from a monarch. He is to be...personally responsi-
ble for any abuse of the great trust reposed in him." "'In the same con-
vention, William I. Davie, who had been a delegate in Philadelphia,
explained that the "predominant principle" on which the Convention
had provided for a single executive was "the more obvious responsi-b .7ity of one person." W en there was but one man, said Davie, "the
public were never at a loss" to fix the blame."*

James Wilson, in the Pennsylvania convention, described the security
furnished by a single executive as one of its "very important ad-
vantages":

The executive power is better to be trusted when it has no
screen. Sir, we have a responsibility in the person of our
President; he cannot act improperly and hide either his
negligence or inattention; he cannot roll upon any other per-
son the weight of his criminality; no appointment can take
place without his nomination; and he is responsible for every
nomination he makes.... Add to all this that officer is
placed high, and is possessed of power far from being con-
temptible, yet not a single •pnvilege is annexed to his char-
acter; far from being above the laws, he is amenable to them
in his private character as a citizen, and in his public char-
acter by impeachment' 1

As Wilson's statement suggests, the impeachability of the Presi-
dent was considered to be an important element of his responsibility.

" The PederaliOt No. 70. at 459-61 (Modern Library ed.)_(A. Hamilton) (hereinafter
cited as Pederalist). The "multipUlcaton of the Executive," Hamilton wrote, "adds to thedifficult of detection":The circumstances which may have led to any national miscarriag e of misortune

are sometimes so complicated that, where there are a number at actors who may
have had different decrees and kinds of agency, though we may clearly see upon
the whole that there has been mismanagement, yet It may be Impracticable to pro-
nounce to whose account. the evU which may have been Incurred is trulychreh ble. .

if there should be "collusion between the parties concerned, how easy It Is to clothe the
circumstances with so much ambiguity, as to render It uncertain what was the precise con-
duct of any of thosepartiesr 14. at 40.Nr ,dereet No. TO at 461. Hamilton s tted:

A council to a magistrate, who is himself responsible for what he does areS en.
emily nothing better than a clog upon his good Intentions, are often the Instru-
ments and accomplices of hs bad, and are almost always a cloak to his faults.
14. at 462-63.u Ideowret No. To at 402

i4 L. Elliot, o•2e Debatee E# the Ueew Sitftte• •C••stloea onthe Ade"to of et he
FedeI ,Cowatittion7 T4 (reprint of 2hd .e) (herelrafter cited as Elliot.)

S 93 t 104.a E lmiot 480 (emphasis In orisnal).
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Impeachment had been included in the proposals before the Constitii-
tional Convention from its beginning.32 A specific provision. inakinor
the executive removable from office on impeachment and conviction
for "rmal-practice or neglect of duty," was unanimously adopted even
before it was decided that the executive would be a single person.-

The only major debate on the desirability of impeachment occurred
when it was moved that the provision for impeachment be dropped.
a motion that was defeated by a vote of eight states to two.3 '

One of the arguments made against the impeachability of the exec-
utive was that he "would periodically be tried for his behavior by
his electors" and "ought to be subject to no intermediate trial, by
impeachment.""13 Another was that the executive could "do no crimi-
naI act without Coadjutors [assistants] who may be punished." 3

Without his subordinates, it was asserted, the executive "can do noth-
ing of consequence," and they would "be amenable by impeachment to
the public Justice."3 • : •- _
- This latter argument was made by Gouveneur Morris of Pennsyl-
vania, who abandoned it during the course of the debate, concluding
that the executive should be impeachable."6 Before Morris changed
his position, however, George Mason had replied to his earlier
argument:

• Shall any man be above lust ice? Above all shall that man
"be above it,, who can commit*the most extensive injustice?
When great crimes were committed he was for punishing the
principal as well as the Coadjutors.3

James Madison of Virginia argued in favor of impeachment stating
that some provision was "indispensible" to defend the community
against "the incapacity, negligence or perfidy of the chief Magistrate."
With a single executive, Madison argued, unlike a legislature whose
collective nature provided security, -"loss of capacity or corruption
was more within the compass of probable event& and either of them
might be fatal to the Republic2" 0 Benjamin Franklin supported

_9 T* Virginia Plan. fifteen reqolutionq proposed by Edmund Randolph at the beginning
of the Convention, served as the basis of its early deliberations. The ninth resolution ravr
the national judiciary jurisdiction over "Impeachments of any National officers." 1 Far-
rand 22.

= I Farrand 88. Jnst before the adoption of this provision, a proposal to make the
executive removable from oftce by the legislature upon request of a majority of the
state lextslatures had been overwhelmingly rejected. Id. 87. In the course of debate on
this proposal, It was suggested that the legislature "should have power to remove the
Executive at pleasure"--a suggestion that was promptly criticised as making him "the
mere creature of the Legislature" in violation of "the fundamental principle of good
Government." and was never formally proposed to the Convention. Id. 85-8&

3 2 Farrand 64. 69.
2 Farrand 07 (Rufus King). Similarly. Gouverneur Morris contended that if an

executive charged with a criminal act were reelected. "that will be sufficient proof of his
innocence." Id. 64.

It was also argued In opposition to the Impeachment provirton. that the expentive
*bhonld not be impeachable "whilst In oMce"--an apparent allusion to the conFtitutions of
Virginia and Dlaware. which then provided that the governor (unlike other oicers)
ronld be Impeached only after he left oflie. Id. See 7 Thorpe. The Federal ad State Con-
of1 atut aH 8818 (1909)and 1 1& 566. In response to this position, it was argued
that corrupt elections would mult. ao an Incumbent sought to keep his office in order to
maintain his Immunity from Impeachment. He will "spare no efforts or no means whatever
to get dhimslf reelected." contended William IL Davie of North Carolina. 2 Farrand 64.
GeLre Mason asserted that the danger of corrupting electors "furnished a peculiar
reason In favor of impeachments whilst In office": "Shall the man who has practised cor-
ruption & b' that meant procured his appointment in the first instance, be suffered to
escape punishment, by repeating his guilt 1'-Id. 65.

32 Farrand 64.
x 2 Farrand 34.
="Thin Magistrate Is not the King but the prime-MinIster. The people are the King."

2 Farrand 69.
A 2 Farnnd 65.
02 Farrand 6"-46.
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impeachment as "favorable to the executive"; where it was not
available and the chief magistrate had "rendered himself obnoxious,"
recourse was had to assassination. The Constitution should provide for
the "regular punishment of the Executive when his misconduct should
deserve it, and for his honorable acquittal when he should be unjustly
accused.-, Edmund Randolph also defended "the propriety of
impeachments":

The Executive will have great opportunitys of abusing his
power; particularly in time of war when the military force,
and in some respects the public money will be in his hands.
Should no regular punishment be provided it will be
irregularly inflicted by tumults & imsurrections.2

The one argument made by the opponents'of impeachment to which
no direct response was made during the debate was that the executive
would be too dependent on the legis-latmr--that, as Charles Pinckney
put it, the legislature would hold ipachment "as a rod over the
Executive and by that means effectually destroy his ird"ndence.""
That issue, which involved the forum for trying impeachments and
the mode of electing the executive, troubled he-Convention until its
closing days. Throughout its deliberations on ways to avoid executive
subservience to the Iegislature, however, the Convention never recon-
sidered its early decision to make .the executive removable through
the process of impeachment."

2. ADOlON OF P"MONH C AND WDIMZAOU" .
Briefly, and late in the Convention, the framers addressed the ques-

tion how to describe the grounds for i"mpeachment consistent with its
intended function. They did so only after the mode of the President's
election was settled in a way that did not make him (in the words of
James Wilson) "the Minion of the Senate.""

The draft of the Constitution thex before the Convention provided
for his removal upon impeachment and conviction for "treason or
bribery." George Mason objected that these grounds were too limited:

Why is the provision restrained to Treason & bribery only?
Treason as defined in the Constitution will not reach many
great and dangerous offenses. Hastings is not guilty of
Treason. Attempts to subvert the Constitution mavr not be
Treason as above defined-As bills of attainder which have
saved the British Constitution are forbidden, it is the more
necessary W extend: the power of impeachments."e

Mason then moved to add the word "maladministration" to the other
two grounds. Maladministration was a term in use in six of the thir-
teen state constitutions as a ground for impeachment, including
Mason's home state of Virginia.' 7

When James Madison objected that "so vague a term wiU be
" 2 Fan'and 65.
* 2 hraand 67.
0 2 Farrand 66.
4' See Appendix B for a chronolosleal account of the Convention's deliberations on

ifteachmeot and related Inues." 2 FUrr=.02& "•
40 2 Farrand 350.
a The grounds for Impeachment of the Governor of Virginia were ,m,4-admintaration,

eorruntioa or other means, by which the safety of tho 6tate may be eanda"a I T Thorpe,dfe ~rel Ound Bt~te CeeJfl•ftoe 3616 (1300@). -
28.-05--74---- ..-
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equivalent to a tenure during, pleasure of the Senate," Mason withdrew
"maladministration" and substituted "high crimes and misdemeanors
agst. the State," which was adopted eight states to three, apparently
with no further debate."

That the framers were familiar with English parliamentary im-
peachment proceedings is clear. The impeachment of Warren 1Iast-
ings, Governor-General of India, for high crimes and misdemeanors
was voted just a few weeks before the beginning of the Constitutional
Convention and George Mason referred to it in the debates."° Hamil-
ton, in the Fedrasi~t o. 65, referred to Great Britain as "the model
from which [impeachment) has been borrowed." Furthermore, the
framers were well-educated men. Many were also lawyers. Of these, at
least nine had studied law in England."°

The Convention had earlier demonstrated its familiarity with the
term "high misdemeanor."51 1 A draft constitution had used 'ligh mis-
demeanor" in its provision for the extradition of offenders from one
state to another 2 The Convention, apparently unanimously struck
"high misdemeanor" and inserted "other crime, M "in order to compre-
hen-d all proper cases: it being doubtful whether 'high misdemeanor'
had not a technical meaning too Umited.

The "technical meaning" referred to is the parliamentary use of
the term "high misdeameanor." Blackstone's l orn ntariea on the
Laws of Etng9and.--a work cited by delegates in other portions of the
Convention's deliberations and which Madison later described (in the
Virginia ratifying convention) as "a book which is in every man's
hand" "--included "high misdemeanors" as one term for positive of-
fenses "against the king and government." The "first and principal"
high misdemeanor, according to Blackstone, was "rmal-administration
of such high officers, as are in public trust and employment," usually
punished by the method of parliamentary impeachment."s51

"High Crimes and Misdemeanors" has traditionally been considered
11 "term of art," like such other constitutional phrases as "levyingwar"
smd "due process." The Supreme Court has held that such phrases
must be construed, not according to modern usage, but according
to what the farmers meant when they adopted them." Chief Justice
Marshall wrote of another such phrase:

* 2 Farrand 550. Mason's wording was unanimously changed later the same day from
"aget. the State" to "against the United States" in order to avoid ambiguity. This phrase
was later dropped In the final draft of the Constitution prepared by the Committee on
Style and Revision, which was charged with arranging and improving the language of
the articles adopted by the Convention without altering Its substance.

"0 Id.
S R. Berger, Im.osAm.st: TI% CouitutioaW Probkeme 87, 89 and accompanying notes

1973).
1" An*'a technical term, a "high" crime signified a crime against the system of govern-

inent, not merely a serious crime. "This element of injury to the commonwealth-that
ts, to the state itself and to Its constitution-was historically the criterion for distin-
1guishing a 'high' crime or misdemeanor from an ordinary one. The distinction Eoem back
to the ancient law of treason, which dlfferentlated 'high' from 'petit' treason.' Bestor,
'Book Review, 49 Wash. L. Rev. 255, 263-44 (1973). leo 4 W. Blackstone, Commentaries75.' The provision (article XV of Committee draft of the Committee on Detail) originally
read: "Any person charged with treason, felony or high misdemeanor In any State, who
xhall flee from Justice, and shahl be found In any other State, shall on demand of the
Executive power of the State from which be fled. be delivered up and removed to the
State having Jurisdiction of the oeee.." 2Frmnd 18T-48. .

This elause was virtually dentical with the mtdition clau contained in article
IV of the Articles of Confederon, which rdeTerrd to "any Peson ft of, or charged
with treason, feloy, or other highNm1sInuMWaorluWtt..

02 Farrand 441.".06 EllIott 50L
04 Blackstone's' Commentaries*121 (masIs omitted).

Bee Murray v. Hoboken Land Co. 52 & (18 How.) 272 (1856) ; Davidson v. New
Orleans, 96 U.V. 79 (1878) ; Smith Y. i)bams, 124 U.S. 465 (1888).
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It is a technical term. It is used in a very old statute of
that country whose language is our language, and whose laws
form the substratum of our laws. It is scarcely conceivable
that the term was not employed by the framers of our consti-
tution in the sense which had been affixed to it by those
from whom we borrowed it.51

3. GROUNDS FOR INPEACH3flNrX

Mason's suggestion to add "maladministration," Madison's objection
to it as "vague," and Mason's substitution of "high crimes and misde-
meanors agst the State" are the only comments in the Philadelphia
convention specifically directed to the constitutional language describ-
ing the grounds for impeachment of the President. Mason's objection
to limiting the grounds to treason and bribery. was that treason would
"not reach many great and dangerous offences" including "[a]ttempts
to subvert the Constitution." 8" His willingness to substitute "high
Crimes and Misdemeanors," especially given his apparent familiarity
with the English use of the term as evidenced by his reference to the
Warren Hastings impeachment, suggests that he believed "high Crimes
and Misdemeanors" would cover the offenses about which he was con-
cerned.

Contemporaneous comments on the scope of impeachment are per-
suasive as to the intention of the framers. In Federalit No. 65, Alexan-
der Hamilton described the subject of impeachment as

those offences which proceed from the misconduct of public
men, or, in other words, from the abuse or violation of some
public trust. They are of a nature which may with peculiar
propriety be denominated POLITICAL, as they relate chiefly
to injuries done immediately to the society itself.5'

Comments in the state ratifying conventions also suggest that those
who adopted the Constitution viewed impeachment as a remedy for
usurpation or abuse of power or serious breach of trust. Thus, Charles
Cotesworth Pinckney of South Carolina stated that the impeachment
power of the House reaches "those who behave amiss, or betray their
public trust."610 Edmund Randolph said in the Virginia convention
that the President may be impeached if he "misbehaves." " He later
cited the example of the President's receipt of presents or emohunents
from a foreign power in violation of the constitutional prohibition of
Article I, section 9.62 In the same convention George Mason argued
that the President might use his pardoning power to "pardon crimes
which were advised by himself" or, before indictment or conviction,
"to stop inquiry and prevent detection." James Madison responded.

[I]f the President be connected, in any suspicious manner,
with any person, and there be grounds to believe he will

w United Stoteo v. Burr, 25 Fed. Cat. 1, 159 (No. 14, 693) (C.C.D. Va. 1807).
0 2 Farrand 550.
1 The Fedensflet No. 65 at 423-24 (Modern Library ed.) (A. Hamilton) (emphasis in

or t2inal).
34 Elliot 281.

*3 Elliot 204.* 3 Elliot 486.



48

14

shelter him, the House of Representatives can impeach him;
they can remove him if found guilty .... .3

In reply to the suggestion that the President could summon the Sen-
ators of only a few states to ratify a treaty, Madison said,

Were the President to commit any thing so atrocious .
he would be impeached and convicted, as a majority of the
states would be affected by his misdemeanor.",

Edmund Randolph referred to the checks upon the President:
It has too often happened that powers delegated for the

purpose of promoting the happiness of a community have
been perverted to the advancement of the personal emolu-

. :ments of the agnts of the people; but the powers of the Presi-
dent are too well guarded and checked to warrant this illiberal

- aspersion." ..
Randolph also asserted, however, that impeachment would not reach
errors of jud gment: "No man ever thought of impeaching a man for
an opinion, It would be impossible to discover whether the error in
opinion resulted from a wilful mistake of the heart, or an involuntaryfault of the head." .

James Iredell made a similar distinction in the North Carolina
convention, and on the basis of this principle said, "I suppose the only
instances, in which the President would be liable to impeachment,
would be where he had received a bribe, or had acted from some cor-
rupt motive or other."'IT But he went on to argue that the President

must certainly be punishable for giving false information to
the Senate. IHe is to regulate al intercourse with foreign
powers, and it is his duty to impart to the Senate every mate-
rial intelligence he receives. If it should appear that he has
not given them full information, but has concealed important
inteligence which he ought to have communicated, and by
that means induced them to enter into measures injurious to
their country, and which they would not have consented to
had the true state of things been disclosed to them,-in this
case, I ask whether, upon an impeachment for a misdemeanor
upon such an account, the Senate would probably favor him.,,

In short, the framers who discussed impeachment in the state ratify-
ing conventions, as well as other delegates who favored the Constitu-
tion," implied that it reached offenses against the government, and

a 3 Elliot 497-98. Madison went on to say. contrary to his position in the Philadelphia
convention, that the President could be suspended when suspected, and his powers would
devolve on the Vice President, who could likewise be suspended until Impeached and con-
victed, if he were also suspected. Id. 498.

" 3 E/llot 500. John Rutledge of South Carolina made the same point, asking "whether
gentlemen seriously could suppose that a President, who has a character at stake, would

p sieh a fool and knave as to Join with ten others [two-thirds of a minimal quorum of
the Senate] to tear up liberty by the roots, when a full Senate were competent to impeach
him." 4 Elliot 2G8.0.1 F•11htot117.

" 3 Ellot 401.
"w 4 Elliot 126.0 4 Elliot 127.
0 For example. Wilson Nicholas In the Virginia convention asserted that the President

"os personally-amenable for his mal-administratlon" through impeachment..I Elliot 17:
George Nicholas in the same convention referred to the Presidents Impeachability if he
"deviates from his duty" Id. 240. Archibald MacLalne In the South Carolina convention
also referred to the President's impeachablity for "any maladministration in his vilce.'
4 Elliot 47 ; and Reverend Samuel Stiliman of Massachusetts referred to his impeacha-
bility for "malcouduct," asking, "With such a prospect, who will dare to abuse the
powers vested In him by the people?" 2 Elliot 169.
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especially abuses of constitutional duties. The opponents did not argue
that the grounds for impeachment had been limited to criminal
offenses.

An extensive discussion of the scope of the impeachment power
occurred in the House of Representatives in the First Session of the
First CongTess. The House was debating the power of the President
to remove the head of an executive department appointed by him with
thc advice and consent of the Senate, an issue on which it ultimately
adopted the position, urged primarily by James Madison, that the
Constitution vested the power exclusively in the President. The dis-
cussion in the House lends support to the view that the framers
intended the impeachment power to reach failure of the President to
discharge the responsibilities of his office.' 0

Madisoni argued during the debate that the President would be sub-
ject to impeachment forr'he wanton removal of meritorious officers."'n
He also contended that the power of the President unilaterally to re-
move subordinates was "absolutely necessary" because "it will make
him in a peculiar manner, resposible foru[the] conduct" of executive
officers. It would, Madison said,

subject him to impeachment himself, if he suffers them to per-
petrate with impunity high crimes or misdemeanors against
the United States, or neglects to superintend their conduct, so
as to check their excesses.'s

Elbridge Gerry of Massachusetts, who had also been a framer though
he had opposed the ratification of the Constitution, disagreed with
Madison's contentions about the impeachability of the President. He
could not be impeached for dismissing a g officer, Gerry said, be-
cause he would be doingu n act which the Legislature has submittedto his discretion."'13 And he should not be held responsible for the acts
of subordinate officers, who were themselves subject to impeachment
and should bear their own responsibility."'

Another framer, Abraham Baldwin of Georgia, who supported
Madison's position on the power to remove subordinates, spoke of
the President's impeachability for failure to perform the duties of
the executive. If, said Baldwin, the President "in a fit of passion"
removed "all the good officers of the Government" and the Senate wereunable to choose qualified successors, the consequence would be that
the President "would be obliged to do the duties himself; or, if he
did not we would impeach him, and turn him out of office, as he had
done others.""15

"NChief Justice Taft wrote with reference to the removal power debate In the opinion for
the Court In Myers Y. Unitefd testes, that constItutional decisions of the First Congress
"have always been regarded, as they should be regarded, as of the greatest weight in the
interpretation of that fundamental Instrument." 272 U.S. 52, 174-75(19MO).

n 1 Annals of Cong. 498 (1789).
"mid. 372-T&
Isd. 502."•Id. W4-6. Gerry also Implied, perhaps rhetorically, that a violation of the Constitu-

tion was grounds for Impeachment. ifhe said, the Constitution g.iled to include provision
for removal of executive omcers, an attempt by the legislature to cure the omission
would be an attempt to amend the Constitution. But the Co0ntitution provided procedures
for Its amendment, and "an attempt to amend it in any other way may be a high crime
or misdemeanor, or perhaps something worse." 1I&, 503."0Id. John Vining•of Delaware commented:

"The President. What ane his duties? To see the laws faithfully executed; If he does
not do this effectually, he Is responsible. To whom? To the people. Have they the means
of calling him to account, and punishing him for neglect? They have secured it In theConstitution, by Impeachmentf to be presented by their Immediate representatives: if
they fall here, they have another check when the time of election comes round." Id. 572.
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Those who asserted that the President has exclusive removal power
suggested that it was necessary because impeachment, as Elias Boudi-
not of New Jersey contended, is "intended as a punishment for a crime,
and not intended as the ordinary means of re-arranging the Depart-
ments." 78 Boudinot suggested that disability resulting from sickness
or accident "would not furnish any.good ground for impeachment;
it could not be laid as treason or bribery, nor perhaps as a high crime
or misdemeanor." " Fisher Ames of Massachusetts argued for the
President's removal power because "mere intention [to do a mischief]
would not be cause of impeachment""and "there may be numerous
causes for removal which do not amount to a crime." 18 Later in the
same speech Ames suggested that impeachment was available if an
officer "misbehaves" 19 and for "mal-conduct." so

One further piece of contemporary evidence is provided by the
Lecture on Law delivered by James Wilson of Pennsylvania in 1790
and 1791. Wilson described impeachments in the United States as "con-
fined to political characters, to political crimes and misdemeanors, and
to political punishment."I'lAn, he said:

The doctrine of impeachments is of high import in the con-
stitutions of free states. On one hand, the most powerful mag-
istrates should be amenable to the law: on the other hanQ,
elevated characters should not be sacrificed merely on account
of their elevation. No one should be secure while he violates
the constitution and the laws: every one should be secure while
he observes them.82

From the comments of the framers and their contemporaries, the
remarks of the delegates to the state ratifying conventions, and the
removal power debate in the First Congress, it is apparent that the
scope of impeachment was not viewed narrowly. It was intended to
provide a check on the President through impeachment, but not to make
him dependent on the unbridled will of the Congress.

Impeachment, as Justice Joseph Story wrote in his Commentariesa on
the Constitution in 1833, applies to offenses of "a political character":

Not but that crimes of a strictly legal character fall within
the scope of the power .... ; but that it has a more enlarged
operation, and reaches, what are aptly termed political of-
fenses, growing out of personal misconduct or gross neglect,
or usurpation, or habitual disregard of the public interests,
in the discharge of the duties of political office. These are so
various in their character, and so indefinable in their actual
involutions, that it is almost impossible to provide systemat-
ically for them by positive law. They must be examined upon
very broad and comprehensive principles of public policy and

"Id. 875.
""Id.
" Id. 474.
10 Id. 475.0Id. 477. The proponents of the President's removal power were careful to preserve

Impeachment as a supplementary method of removing executive officials. Madison said
impeachment will reach a subordinate "whose bad actions may be connived at or overlooked
bythe President." Id. 372. Abraham Baldwin said:

"The Constitution provides for-what? That no bad mau should come into offe.... But
suppose that one such could be got In, he can be got out azain In despite of the Pr1ddent.
we can Impeach him. and drag him from hi place .. 0"Id.. 55&

M Wilson, Lectures on Law, in I The Worka o1 Jomen W" aos 426 (I. McCloskey ed.
1967).

UOd. 425.
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duty..They must be judged of by the habits and rules and
principles of diplomacy, or departmental operations and
arrangements, oTparliamentary practice, of executive cus-
toms and negotiations of foreign as well as domestic political
movements;-and in short, by a-great variety of circumstan-
ces, as well those which aggravate as those which extenuate
or justify the offensive acts which do not properly belong to
the judicial character in the ordinary administration of jus-
tice, and are far removed from the reach of municipal juris-
prudence.83

C. THE AmmcAx IM, ACHME 'N CASES

Thirteen officers have been impeached by the House since 1787: one
President, one cabinet officer, one United States Senator, and ten Fed-
eral judges." In addition there have been numerous resolutions and
investigations in the House not resulting in impeachment. However,
the action of the House in declining to impeach an officer is not par-
ticularly illuminating. The reasons for failing to impeach are gen-
erally not stated, an& may have rested upon a failure of proof, legal
insufficiency of the grounds, political judgment, the press of legiisla-
tire business, or the closeness of the expiration of the session of Con-
gress. On the other hand, when the House has voted to impeach an
officer, a majority of the Members necessarily have concluded that the
conduct alleged constituted grounds for, impeachment$I

Does Article III, Section 1 of the Constitution, which states that
judges "shall hold their Offices during good Behaviour," limit the
relevance of the ten impeachments of judges with respect to presi-
dential impeachment standards as has been argued by some? It does
not. The argument is that "good behavior" implies an additional
ground for impeachment of judges not applicable to other civil officers.
However, the only impeachment provision discussed in the Convention
and included in the Constitution is Article II, Section 4, which by its
express terms, a plies to all civil officers, including judges, and defines
impeachment offenses as "Treason, Bribery, and other high Crimes and
Misdemeanors."

In any event, the interpretation of the "good behavior" clause
adopted by the House has not been made clear in any of the judicial
impeachment cases. Whichever view is taken, the judicial impeach-
ments have involved an assessment of the conduct of the officer
in terms of the constitutional duties of his office. In this respect, the
impeachments of judges are consistent with the three impeachments
of non-judicial officers.

Each of the thirteen American impeachments evolved charges of
misconduct incompatible with the official position of the officeholder.

0 1 J. 8tory/Commeato$ree os the CaoUitutios of the CU#isd State*, I64, at 559 (5th
ed. 1903).

"ed Eleven of thee officers were tried In the Senate. Articles of Impeachment were pre-
senttd to the Senate against a twelfth (Judge Enrish), but he resigned shortly before
the trial. The thirteen th(udgi ea)rsge eore articles could be drawn.

See Appendix B for a brief synopsis of each Impeachment-
0 Only four of the thirteen lmpeachments-all Involving3 dges--have resulted In

conviction In the Senate and removal from ofie. While conviction and removal show
that the Senate agreed with the House that the charges on which conviction occurred
stated legally sufficient grounds for Impeachment, aMittals ofer no guidance on this
question, as they may have resulted rom a fallure of proofotneftorsoora determi-
nation by more than one third of the senators (as In the olount and Belkaup Impeacb-
ments) that trial or conviction wa Inappropriate for want of Jurtsdiction.

51-740 98-3
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This conduct falls into three broad categories: (1)- exceeding the con-
stitutional bounds of the powers of the office in derogation of the
powers of another branch of government; (2) behaving in a manner
grossly incompatible with the proper function and purpose of the
office; and (3) employing the power of the office for an improper pur-
pose or for personal grain.96

1. EXCEEDING THE POWERS OF THE OFFICE IN DEROGATION OF THOSE OF
ANOTHER BIIRACH OF GOVERNMENT

The first American impeachment, of Senator William B~lount in17 197, was based on allegations that Blou~nt attempted to incite the
Creek and Cherokee Indians to attack the Spanish settlers of Florida
and Louisiana, in order to capture the territory for the British. Blount
was charged with engaging in osiracy to compromise the neutral-
ity of the United States, in regardd of the constitutional provisions
for conduct of foreign affairs.He was also charged, in effect, with
attempting to oust the President's lawful appointee as principal agent
for Indian affirs and replace him with a rival, thereby intruding
upon the President's supervision of the executive branch.""
- The impeachment-ol President Andrew Johnson in 1868 also rested

on allegations that. he had exceeded the power of his office and had
failed to respect the prerogatives of Congress. The Johnson impeach-
ment grew out of a bitter partisan struggle over the implementation
of Reconstruction in the South following the Civifl War. Johnson was
char'aed with violation of the Tenure of Office Act, which purported
to take away the President's authority to remove members of his own
cabinet and specifically provided that violation would be a "high mis-
demeanor," as well as a crime.'Belleie the Act unconstitutional,
Johnion removed Secretary of War Ewi M. Stanton and was
ixnneached three days later.,6*

Nine articles of impeachment were originally voted against Johnson,
all dealing with his removal of Stanton and the appointment of a
successor without the advice and consent of the Senate. The first
article, for example, charged that President Johnson,

unmindful of the high. duties of this office, of his oaith
of office, and of the requirement of the Constitution that he
should take care that the laws be faithfully executed, did
unlawfully, and in violation of the Constitution and laws of
the United States, ordering writing the removal of Edwin AL
Stanton from the office of Secretary for the Department of
War."

Two more articlesTwere adopted -by the House the following day.
Article Ten charged that Johnison,. unmindful of the high duties of
his office, and the dignity and proprieties thereof," had made inflam-
matory speeches that attempted to ridicule and disgrace the
Con~ress.A1 Article Eleven charged him with attempts to prevent the
,*: A roeednral note may be'useful Thp Ron"' votes both a re~ol'ittion of iumpeachment

aintan oMcer and articles of l~ecmn containing the ftpeclchearges that will
he brought to trial in the Senate. Exeft for thekUimpeachment of Judge Delabay, thediscussion of grounds here Is based 03 the ormal a4ices

It A fter Bloaut had beent imviescbed by the Pouse. but boioro tuial of the Impeachm~ent,
the Senate expelled bin for "having been guiltyo a high mwisdmenor, entirely incon-
sistent with his pubUe trut and dutj asa"Snator."

" A rtifeoelp0Wfurther nlbh4 that .Jehonu'on' remnovali of Mtanton was unlawful be4'aulse the
Senate had earlier rejected $oivbnoo's previous suspensIi ono him.

0 Quoting from speeches which Yohinson had made tn Wtshingon, D.C., Cleveland, Ohio
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execution of the Tenure of Office Act, an Army appropriations act, and
a Reconstruction act designed by Congress, "or the more efficient
government of the rebel States.'" On its face, this article involved
statutory violations, but it also reflected the underlying challenge to
all of Johnson's post-war policies.

The removal of Stanton was more a catalyst for the impeachment
than a fundamental cause.9 0 The issue between the President and
Congress was which of them should have the constitutional-and
ultimately even the military--ower to make and enforce Recon-
struction policy in the South. We Johnson impeachment, like the
British impeachments of great ministers, involved issues of state going
to the heart of the constitutional division of executive and legislative
power.

2. BEHAVING IN A MANNER GROSSLY INCOMPATIBLE WITH THE PROPER
FUNCTION AND PURPOSE OF TMH OFFCE

Judge John Pickering was impeached in 1803, largely for intoxica-
tion on the bench.91 Three of the articles alleged errors in a trial in
violation of his trust and duty as a judge; the fourth charged that
Pickering, "being a man of loose morals and intemperate habits," had
appeared on the bench during the trial in a state of total intoxication
and had used profane language. Seventy-three years later another
judge, Mark Delahay, was impeached for intoxication both on and
off the bench but resigned before articles of impeachment were
adopted.
I A similar concern with conduct incompatible with the proper exer-

cise of judicial office appears in the decision of the House to impeach
Associate Supreme Court Justice Samuel Chase in 1804. The House
alleged that Justice Chase had permitted his partisan views to influ-
ence his conduct of two trials held while he was conducting circuit
court several years earlier. The first involved a Pennsylvania farmer
who had led a rebellion against a Federal tax collector in 1789 and was
later charged with treason. The articles of impeachment alleged that
"unmindful of the solemn duties of his office, and contrary to the
sacred obligation" of his oath, Chase "did conduct himself in a man-
ner highly arbitrary, oppressive, and unjust," citing procedural rul-
ings against the defense.

Similar language appeared in articles relating to the trial of a Vir-
ginia printer indicted under the Sedition Act of 1798. Specific ex-
amples of Chase's bias were alleged, and his conduct was characterized
as 'an indecent solicitude.., for the conviction of the accused, un-
beconming even a public prosecutor but highly disgraceful to the char-
acter of a judge, as it was subversive of justice." The eighth article
charged that Chase, "disregarding the duties... of his judicial char-
acter.. .. did . . . prevert his official right and duty to address the

and jury" by delivering "an intemperate and irflamnmatory political
harangue." His conduct was alleged to be a serious breach of his duty
and At. Lnulq. Missouri. article ten prononnced these speeches "censurable In any, (and]
peculiarly Indecent and unbecoming In the Chief Magistrate of the United States." By means
of these speeches, the article concluded. Johnson had brought the high office of the presi-
deney "into contempt, ridicule, and disgrace, to the great scandal of all good titisens."

so The Jndiciary Committee had reported a resolution of impeachment three montbq earlier
hargitng President Johnson in its report with omissions of duty, usurpatons of power,

and violations of his oath of offce, the laws and the Constitution in his conflict of Recon-

struetion. The House voted down the resolution.
K Th, issue of Pickerings Insanity was raised at trial in the Seuate, but was not discussed

by the House when It voted to impeach or to adopt articles of impeachment.

23-959--74----4
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to judge impartially and to reflect on his competence to continue to
exercise the office.

Judge West H. Humphreys was impeached in 1862 on charges that
he joined the Confederacy without resigning his federal judgeship.5-
Judicial prejudice against Union supporters-was also alleged.

Judicial favoritism and failure to give impartial consideration to
cases before him were also among the allegations in the impeachment
of Judge GeorgIe W. English in 1926. The final article charged that
his favoritism had created distrust of the disinterestedness of his
official actions and destroyed public confidence in his court.93

3. EMWYiNG THE POWER OF T OFFCE FOR AN IMPROPER PURPOSE
OR PERSONAL GAIN

Two types of official conduct for improper purposes have been
alleged in'ast impeachments& The first type involves vindictive use
of their office by federal judges; the second, the use of office for per-
sonal Lin.

Judge James H. Peck was impeached in 1826- for charging with
contempt a lawyer who had publicly criticized one of his decisions,
imprisoning him, and ordering his disbarment for 18 months. The
House debated whether this single instance of vindictive abuse of
power was sufficient to impeach, and decided that it was, alleging that
the conduct was unjust, arbitrary, and beyond the scope of Peck's
duty.

Vindictive use of power also constituted an element of the charges
in two other impeachments. Judge George W. English was charged
in 1926, among other things, with threatening to jail a local news-
paper editor for printing a critical editorial and3 with summoning local
officials into court in a non-existent case to harangue them. Some of
the articles in the impeachment of Judge Charles Swayne (1903)
alleged that he maliciously and unlawfully imprisoned two lawyers
and a litigant for contempt.

Six impeachments have alleged the use of office for personal gain
or the appearance of financial impropriety while in office. Secretary
of War William W. Belknap was impeached in 1876 of high crimes and
misdemeanors for conduct that probably constituted bribery and cer..
tainly involved the use of his office for highly improper purposes--
receiving substantial annual payments through an intermediary in
return for his appointing a particular post trader at a -frontier military
post in Indian territory.

The impeawhments of Judges Charles Swayne (1903), Robert W.
Archbald (1912), George W. English (1926), Harold Louderback
(1932) and Halsted L. Ritter (1936) each involved charges of the use.
of office for direct or indirect personal monetary gai. In the
Archbald and Ritter cases, a number of allegations of improper
conduct were combined in a single, final article, as well as being
charged separately.

a Although some of the language in the articles suggested treason. only high crimes and
misdemeanors were alleged, and Humphrey's ofenses were characterised as a failure to dis-
ehe his Judicial duties."So me of the allegations against Judges Harold Louderback (1932) end Halsted Ritter
(.1986) also Involved Judicial favoritirsmaffectIng public eonfdence in their Courts."a Judge Swayne was charged with falsifying expense accounts and using a railroad ear
in the possession of a receiver he had appointed. Judge Archbald was charted with using
his office to secure business favors from ltiants and potential litigants before his court.
Judges English. Louderback, and Ritter were charged with misusing their power to appoint
and set the fees of bankruptcy receivers for personal proft.
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In drawing up articles of impeachment, the House has placed little
emphasis on criminal conduct. Less than one-third of the eighty-three
articles the House has adopted have explicitly charged the violation
of a criminal statute or used the word "criminal" or "crime" to de-
scribe the conduct alleged, and ten of the articles that do were those
involving the Tenure of Office Act in the impeachment of President
Andrew Johnson. The House has not always used the technical lan-
guage of the criminal law even when the conduct alleged fairly clearlyconstituted a criminal offense, as in the Humphreys and Belknap im-

• peachments. Moreover, a number of articles, even though they may
have alleged that the conduct was unlawful, do not seem to state crimi-
nal conduct--including Article Ten against President Andrew John-
son (charging inflammatory speeches), and 'some of the charges
against all of the judges except Humphreys.

Much more common in the articles are allegations that the officer
has violated his duties or his oath or seriously undermined public con-
fidence in his ability to perform his official functions. Recitals that a
judge has brought his court or the judicial system into disrepute are
commonplace. In the impeachment of President Johnson, nine of the
articles allege that he acted "unmindful of the high duties of his office
and of his oath of office," and several specifically refer to his constitu-
tional duty to take care that the laws be faithfully executed.

The formal language of an article of impeachment, however, is less
significant than the nature of the allegations that, it contains. All have
involved charges of conduct incompatible with continued performance
of the office; some have explicitly rested upon a "course of conduct" or
have combined disparate charges in a Sin le, final article. Some of the
individual articles seem to have allegeff conduct that, taken alone,
would not have been considered serious, such as two articles in the im-
peachment of Justice Chase that merely alleged procedural errors at
trial. In the early impeachments, the articles were not prepared until
after impeachment had been voted by the House, and it seems probable
that the decision to impeach was made on the basis of all the allega-
tions viewed as a whole, rather than each separate charge. Unlike the
Senate, which votes separately on each article after trial, and where
conviction on but one article is required for removal from office, the
House appears to have considered the individual offenses less sig-
nificant than what they said together about the conduct of the of-
ficial in the performance of his duties.

Two tendencies should be avoided in interpreting the American im-
peaclunents. The first is to dismiss them too readily because most have
involved judges. The second is to make too much of them. They do not
all fit neatly and logically into categories. That, however is in keeping
with the nature of the remedy. It is intended to reach a broad variety
of conduct by officers that is both serious and incompatible with the
duties of the office.

Past impeachments are not .precedents to be read with an eye for an
article of impeachment identical to allegations that may be currently
under consi&eration. The American impeachment cases demonstrate
a common theme useful in determining whether grounds for impeach-
ment exist-4hat the grounds are derived from understanding the
nature, functions and duties of the office.



I11. The Criminality Issue
The phrase "high Crimes and Misdemeanors" may connote "crimi-

nality" to some. This likely is the predicate for some of the contentions
that only an indictable crime can constitute impeachable conduct.
Other advocates of an indictable-offense requirement would establish
a criminal standard of impeachable conduct because that standard is
definite, can be known in advance and reflects a contemporary legal
view of what conduct should be punished. A requirement of crimi-
nality would require resort to familiar criminal laws and concepts to
serve as standards in the impeachment process. Furthermore, this
would pose problems concerning the applicability of standards of proof
and the like pertaining to the trial of crimes.,

The central issue raised by these concerns is whether requiring an
indictable offense as an essential element of impeachable conduct is
consistent with the purposes and intent of the framers in establishing
the impeachment power and in setting a constitutional standard for the
exercise of that power. This issue must be considered in light of the
historical evidence of the framers' intent.' It is also useful to consider
whether the purposes of impeachment and criminal law are such that
indictable offenses can, consistent with the Constitution, be an essen-
tial element of grounds for impeachment. The impeachment of a Presi-
dent must occur only for reasons at least as pressing as those needs of
government that give rise to the creation of criminal offYense But this
does not mean that the various elements of'proof, defenses, and other
substantive concepts surrounding an indictable offense control the im.
peachment process. Nor does it mean that state or federal criminal
codes are necessarily the place to turn to provide a standard under the
United States Constitution. Impeachment is a constitutional remedy.
The framers intended that the impeachment language they employed
should reflect the grave misconduct that so injures or abuses our con-
stitutional institutions and form of government as to justify impeach-
ment.

This view is supported by the historical evidence of the consti-
tutional meaning of the words "high Crimes and Misdemeanors."
That evidence is set out above.' It establishes that the phrase "high
Crimes and Misdemeanors"-which over a period of centuries evolved
into the English standard of impeachable conduct-has a special
historical meaning different from the ordinary meaning of the terms
"crimes" and "mis-demeanors." 4 "High misdemeanors" referred to a

1 Bee A. Slmpson, 4 AT.e Uo Federal Iapeschmente 28-29 (1916). It has also been
arrued that because Treson and Briberyare crimes. "other high Crimes and Misdemean-
or" must refer to crimes under the e*eu.*m generic rule of construction. But esuadem
geseru merely requires a unifying principle. The question here to whether that principle Is
criminality or rather conduct subveruive of our constitutional Institutions and form of
government.

9The rule of construction against -ndaney Indicates an Intent net to require erimi.
nalfty. If criminality is require the word "M•sdemeanors" would add nothing to "high
Crimes."

'See part 1I.8 anpr , pp. 7-1T.
'See part ILB.2. #apr., pp. 11-13.

(22)
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category of offenses that subverted the system of government. Since
the fourteenth century the phrase "high Crimes and Misdemeanors"
had been used in English impeachment cases to charge officials with
a wide range of criminal and non-criminal offenses against the insti-
tutions and fundamental principles Of English government.'

There is evidence that the framers were aware of this special, non-
criminal meaning of the phrase "high Crimes and Misdemeanors" in
the English law of impeachment. Not only did Hamilton acknowl-
edge Great Britain as "the model from which [impeachment] has
been borrowed," but George Mason referred in the debates to the
impeachment of Warren Hastings, then pending before Parliament.
Indeed, Mason, who proposed tlie phrase "high Crimes and Misde-
meanors," expressly stated his intent to encompass attemptsps to
subvert the Constitution."'

The published records of the state ratifying conventions do not
reveal an intention to limit the grounds of impeachment to criminal
offenses.' James Iredell said in the North Carolina debates on ratifica-
tion:

... , the person convicted is further liable to a trial at
common law, and may receive such common-law punishment
as belongs to a description of such offences if it be punish-
able by that law'

Likewise, George Nicholas of Virginia distinguished disqualification
to hold office from conviction for criminal conduct:

If [the President] deviates from his duty, he is responsible
to his constituents..... He will be absolutely disqualified to
hold any place of profit, honor, or trust, and liable to fur-
ther punishment if he has committed such high crimes as
are punshable at common law.10

The post-convention statements and writings of Alexander Hamil-
ton, James Wilson, and James Madison--each a participant in the
Constitutional Convention--show that they regarded impeachment
as an appropriate device to deal with offenses against constitutional
government by those who hold civil office, and not a device limited
to criminal offenses.'" Hamilton, in discussing the advantages of a
single rather than a plural executive, explained that a single execu-
tive gave the people "the opportunity of discoverincg with facility
and clearness the misconduct of the persons they trust, in order either
to their removal from office, or to their actual punishment in cases
which admit of it."2 Hamilton further wrote: "Man, in public trust,
will much oftener act in such a manner as to render him unworthy
of being any longer trusted, than in such a manner as to make him
obnoxious to legal punishment."1

The American experience with impeachment, which is summarized
above, reflects the principle that impeachable conduct need not be

8" pert IA. wpr, pp. .- 7.
N ee part UE.2. 2.l*peaPP. 12-13.' See PatIdL.~ii. #P',p.1-5
F Se .,oP, 11.
Se part 11.B.3. #pro, P,. 13-45.

'4 Miot 114.
a a liot 240.
IL ee part AloB..w• s _.-; part U.$. smpry, pp. 13-15, 16.
U ?#d6VXO N.
38 L at 459.
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criminal. Of the thirteen impeachments voted by the House since
1789, at least ten involved one or more allegations that did not charge
a violation of c criminal law. 1'

Impeachment and the criminal law serve fundamentally different
purposes. Impeachment is the first step in a remedial process-re-
moval from office and possible disqualification from holding future
office. The purpose of impeachment is not personal punishment; -1
its function is primarily to maintain constitutional government. Fur-
thermore, the Constitution itself provides that impeachment is no
substitute for the ordinary process of criminal law since its specifies
that impeachment does not immunize the officer from criminal liability
for his wrongdoing.1"

The general applicability of the criminal law also makes it inap-
propriate as the standard for a process applicable to a highly spe-
.cific situation such as removal of a President. The criminal-law setsa general standard of conduct that all must follow. It does not address
itself to the abuses of presidential power. In an impeachment pro-
ceeding a President is called to account for abusing powers that
only a President possesses.

Other characteristics of the criminal law make criminality inap-
propriate as an essential element of impeachable conduct. While
the failure to act may be a crime, the traditional focus of criminal
law is prohibitory. Impeachable conduct, on the other hand, may
include the serious failure to discharge the affirmative duties imposed
on the President by the Constitution. Unlike a criminal case, the cause
for the removal of a President may be based on his entire course of
conduct in office. In particular situations, it may be a course of con-
duct more than individual acts that has a tendency to subvert consti-
tutional government.

To confine impeachable conduct to indictable offenses may well
be to set a standard so restrictive as not to reach conduct that might
adversely affect the system of government. Some of the most grievous
offenses against our constitutional form of government may not entail
violations of the criminal law.

11 See Part 1I.C. eupra pp. 13-I7.
"IsIt has been argued t'hat "([I~mpeachrnent is a special form of punishunent for crime,"

but that gross and wilful neglect of duty would be a violation of the oath ot office and
suchuh violation, by criminal acts of commission or omission, is the only nonindictable
offense for which the President, Vice President, judges or other civil officers can be
Impeached." I. Brant, Impeachment, Triali and Errors 13, 20, 23 (1972), While this
approach might In particular Instances lead to the same results as the approach to
impeachment as a constltutionsl remedy for action incompatible with constitutional govern-
ment and the duties of constitutional office, it is, for the reasons stated In this memo-
randum, the latter approach that best reflects the Intent of the framers and the constitu-
tional function of impeachment. At the time the Constitution was adopted, "crime" and
"punishment for crime" were terms used far more broadly than today. The seventh
edition of Samuel Johnson's dictionary, published in 1785, defines "crime" as "an act
contrary to right, an offense: a great fault: an act of wickedness." To the extent that
the debates on the Constitution and its ratification refer to Impeachment as a form of"• "punishment" it is punishment in the sense that today would be thought a non-criminal
sanction. such as removal of a corporate officer for misconduct breaching his duties to the
'corporation.

ia t is sometimes suggested that various provisions tn the Constitution exempting
cases of impeachment from certain provisions relating to the trial and punishment of
crimes indicate an Intention to require an Inditabele offense as an essential element of
impeachable conduct. In addition to the provision referred to in the text (Article I,
Section 3). cases of impeachment are exempted from the power of pardon and the right to
trial by jury In Article I. Section 2 and.Article I.. Section 2 espectvely. These pro-
visions were placed In the Constitution In recognition that impeachable conductlway
entail criminal conduct and to make it clear that even when criminal conduct is Involved.
the trial of an impeachment was not Intended to be a criminal proceeding. The sources
quoted at notes 8-18. upro, show the understanding that Impeachable conduct may. but
need not, Involve criminal conduct.
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If criminality is to be the basic element of impeachable conduct, what
is the standard of criminal conduct to be? Is it to be criminality as
known to the common law, or as divined from the Federal Criminal
Code, or from an amalgam of State criminal statutes? If one is to turn
to State statutes, then which of those of the States is to obtain ? If
the present Federal Criminal Code is to be the standard, then which
of its provisions are to apply? If there is to be new Federal legislation
to define the criminal standard, then presumably both the Senate and
the President will take part in fixing that standard. How is this to be
accomplished without encroachment upon the constitutional provision
that "the sole power" of impeachment is vested in the Hose of
Representatives?

.A requirement of criminality would be incompatible with the intent
of the framers to provide a mechanism broad enough to maintain the
integrity of constitutional government. Impeachment is a constitu-
tional safety valve; to fulfill this function, it must be flexible enough
to cope with exigencies not now foreseeable. Congress has never under-
taken to define impeachable offenses in the criminal code. Even respect-
ing bribery, which is specifically identified in the Constitution as
grounds for impeachment, the federal statute establishing the criminal
offense for civil officers generally was enacted over seventy-five years
after the Constitutional Convention."I

In sum, to limit impeachable conduct to criminal offenses would be
incompatible with the evidence concerning the constitutional meaning
of the phrase "high Crimes and Misdemeanors" and would frustrate
the purpose that the framers intended for impeachment. State and
federal criminal laws are not written in order to preserve the nation
against serious abuse of the presidential office. But this is the purpose
o the constitutional provision for the impeachment of a President and
that purpose gives meaning to "high Crimes and Misdemeanors."

17 It a pears from the annotations to the Revised Statutes of 1873 that bribery was not
made a federal crime until 1790 for Judges 1853 for Members of Congress, and1863 for
other civil officers. U.S. Rev. Stat., Title lLXX, Cl 8 6 15499-502. This consideration
strongly suggests that conduct not amounting to statutory bribery may nonetheless con-
stitute the constitutional "high Crime and Mlsdemeanor" of bribery.



IV. Conclusion
Impeachment is a constitutional remedy addressed to serious offenses

against the system of government. The purpose of impeachment under
the Constitution is indicated by the limited scope of the remedy (re-
moval from office and possible di'sualification from future office) and
b7 the stated grounds for iinpeachment (treason, bribery and other
higah crimes and misdemeanors). It is not controlling whether treason
and bribery are criminal. More important, they are constitutional
wrongs that subvert the structure of government, or undermine the
integrity of office and even the Constitution itself, and thus are "high"
offenses in the sense that word was used in English impeachments.

The framers of our Constitution consciously adopted a particular
phrase from the English practice to help define the constitutional
grounds for removal. The content of the phrase "high Crimes and Mis-
demeanors" for the framers is to be related to what the framers knew,
on the whole, about the En-alish practice--the broad sweep of English
constitutional history and the vital role impeachment had played in
the limitation of royal prerogative and the control of abuses of minisý
terial and judicial power.

Impeachment was not a remote subject for the framers. Even as
they labored in Philadelphia, the impeachment trial of Warren Hast-
ings, Governor-General of India, was pending in London. a fact to
which George Mason made explicit reference in the Convention. What-
ever may be said on the merits of Hastings' conduct, the charges against
him exemplified the central.aspect of impeachment-the parliamen-
tary effort to reach grave abuses of governmental power.

The framers understood quite clearly that the constitutional system
they were creating mast include some ultimate check on the conduct
of the executive, particularly as they came to reject the suggested
plural executive. While insisent that balance between the executive
and legislative branches ke maintained so that the executive would not
become the creature of the legislature, dismissible at its will, the fram-
ers also recognized that some means would be needed to deal with ex-
cesses by the executive, Impeachment was familiar to them. They
understood its essential constitutional functions and perceived its
adaptability to the American contest.

While it may be arszued that some articles of impeachment have
charged conduct that constituted crime and thus that criminality is an
essential ingredient, or that some have charged conduct that was not
criminal and thus that criminality is not essential, the fact remains
that in the English practice and in several of the American impeach-
ments the criminality issue was not raised at all. The emphasis has been
on the significant effects of the conduct--undermining the integrity
of office, disregard of consitutional duties and oath of office, arrogation
of power. abuse of the governmental process, adverse impact on the
system of government. Clearly, these effects can be brought about in

(26)
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ways not anticipated by thecriminal law. Criminal standards and
criminal courts were established to control individual conduct. Im-
peachment was evolved by Parliament to cope with both the inadequacy
of criminal standards and the impotence-of courts to deal with the
conduct of great public figures. It would be anomalous if the framers,
having barred criminal sanctions from the impeachment remedy and
limited it to removal and possible disqualification from office, intended
to restrict the grounds for impeachment to conduct that was criminal.

The longing for precise criteria is understandable; advance, precise
definition of objective limits would seemingly serve both to direct fu-
ture conduct and to inhibit arbitrary reaction to past conduct. In pri-
vate affairs the objectiveis the control of personal behavior, in part
through thepunishment of misbehavior. In general, advance defini-
tion of standards respecting private conduct works reasonably well.
However, where the issue is presidential compliance with the con-
stitutional requirements and limitations on the presidency, the crucial
factor is not the intrinsic quality of behavior but the significance of
its effect upon our constitutional system or the functioning of our
government.

It is useful to note three major presidential duties of broad scope that
are explicitly recited in the Constitution: "to take Care that the Laws
be faithfully executed," to "faithfully execute the Office of President
of the United States" and to "preserve, protect, and defend the Con-
stitution of the United States" to the best of his ability. The first is
directly imposed by the Constitution; the second and third are in-
cluded in the constitutionally prescribed oath that the President is re-
qtuired to take before he enters upon the execution of his office and are,
therefore, also expressly posed by the Constitution.

The duty to take care is affirmative. So is the duty faithfully to
execute the office. A President must carry out the obligations of his
office diligently and in good faith. The elective character and political
role of a President make it difficult to define faithful exercise of
his powers in the abstract. A President must make policy and exercise
discretion. This discretion necessarily is broad especially in emergency
situations, but the constitutional duties of a President impose limita-
tions on its exercise.

The "take care" duty emphasizes the responsibility of a President
for the overall conduct of the executive branch, which the Constitu-
tion vests in him alone. He must take care that the executive is so orga-
nized and operated that this duty is performed.

The duty of a President to" preserve, protect. and defend the Con-
stitution" to the best of his ability includes the duty not to abuse his
powers or transgress their limits-not to violate the-rights of citizens,
such as those guaranteed by the Bill of Rights, and not to act in dero-
gation of powers vested elsewhere by the Constitution.

Not all presidential .misconduct is sufficient to constitute grounds
for impeachment. There is a further requirement--substantiality. In
deciding whether this further requirement has been met, the facts
must be considered as a whole in the context of the office, not in terms
of separate or isolated events. Because impeachment of a President is
a grave step for the nation, it is to be predicated only upon conduct
seriously incompatible with either the constitutional form and prin-
ciples of our government or the proper performance of constitutional
duties of the presidential office.

28-959--74--5





Appendixes
APPENDIX A

PROCEEDINGS OF THE CONSTITUTIONAL CONVENTION., 1787

SELECTION, TER31 AND IMPEACHMENT OF TiHE EXECUTIVE

The Convention first considered the question of removal of the ex-
ecutive on June 2, in Committee of the Whole in debate of the Virginia
Plan for the Constitution, offered by Edmund Randolph of Virginia
on May 29. Randolph's seventh resolution provided: "that a National
Executive be instituted; to be chosen by the National Legislature for
the term of [ J years . . , and to be inehlible a second time; and that
besides a general authority to execute the National laws, it ought to
enjoy the Executive rights vested in Congress by the Confederation."'
Randolph's ninth resolution provided for a national judiciary, whose
inferior tribunals in the first instance and the supreme tribunal in the
last resort would hear and determine (among other things) "impeach-
ments of any National officers." (1:22)

On June 1, the Committee of the Whole debated, but postponed the
question whether the executive should be a single person. It then
voted, five states to four, that the term of the executive should be seven
years. (1:64) In the course of the debate on this question, Gunning
Bedford of Delaware, who "was strongly opposed to so long a term as
seven years" and favored a triennial election with ineligibility after
nine years, commented that "an impeachment would reach misfeasance
only, not incapacity," and therefore would be no cure if it were found
that the first magistrate "did not possess the qualifications ascribed to
him, or should lose them after his appointment." (1:69)

On.June 2, the Committee of the Whole agreed, eight states to two,
that the executive should be elected by the national legislature. (1:77)
Thereafter, John Dickenson of Delaware moved that the executive
be made removable by the national legislature on the request of a ma-
jority of the legislatures of the states. It was necessary, he argued.
"to place the power of removing somewhere," but he did not like the
plan of impeaching, the great officers of the government and wished
to preserve the roie of the states. Roger Sherman of Connecticut
suggested that the national legislature should be empowered to re-
move the executive at pleasure (I:85). to which George Mason of
Virginia replied that "[s]ome mode of displacing an unfit magistrate"
was indispensable.both because of. the fallibility of those who choose"
and "the corruptibility of the-man chosen." But Mason strongly op-
posed making the executive "the mere creature of the Legislature"
as violation of the fundamental principle of good government. James
Madison 'of Virginia and-James Wilson of Pennsylvania argued
against Dickenson's motion because it would put small states on an

11 T2he Recorde of the Pederil -Convention 21 (M. Farrand ed. 1911). All referenceshereafter In this appendix are given parenthetIcally In the text and refer to the volumeand page of Farrand (e.g, I: 21).
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equal basis with large ones and "enable a minority of the people to
prevent ye removal of an officer who had rendered hninself justly crimi-
nal in the eves of a majority; open the door for intrigues against him
in states where his administration, though just, was unpopular; and
tempt him to pay court to particular states whose partisans he feared or
wished to engage in his behalf. (1:86) Dickenson's motion was rejected.
with only Delaware voting for it. (1:87).

The Committee of the Whole then voted, seven states to two, that
the executive should be made ineligible after seven years (I: 88).

On motion of Hugh Williamson of North Carolina, the Committee
agreed, apparently without debate, to add the clause "and to be re-
movable on impeachment & conviction of mal-practice or neglect of
duty." (1:88)

SINGLE EXECUTIVE.

The Committee then returned to the question whether there should
be a single executive. Edmund Randolph argued for a plural execu-
tive, primarily because "the permanent temper of the people was ad-
verse-to the very semblance ofMonarchy." (1:88) (Re had said
on June 1, when the question was first'discussed, that he regarded. a
unity in the executive as "the foetiiS of 'mQnarchy." (1:66) ). OnJ ue
4, the Committee resumed debate of'the issue, with James W'Ii:
making the major argument in favor of a single executive. The mot 1011
for a single executive;was agreed to, seven states to three. (1:97).
* George'Mason of Virginia was absent when the vote was'taken; he

returned during debate on giving the executive veto power over legis-
lative acts. In arguing against tie executive's appointment and veto
power, .he :cominented that the Convention 'was constituting "a more
dangrismonarchy" than the 'British government, aan elective
one. J( :101), He never could agree, he saidoe give up all the rights
of the people to a single Magistrate. If more than one had been fixed
on, greater powers might have been entrusted to the Executive"i and
he hoped that the attempt to give such powers would have weight later
as an argument for a plural executive. (I1:102).

On June 13, the &Iommittee of the Whole reported its actions onl
Randolph's propositions to the Convention. (1: 2,28-32) On June 15,
William Patterson of New jerseyy proposed his plan as an alternative.
Patterson's resolution called for a federal executive elected by Con-
gress, consisting of an unstated number of persons, to serve for an
undesignated term and to be ineligible for a second term. removable
by Congress on application by a majority of the executives of the
states. The major purpose of the Patterson plan was to preserve the
equality of state representation providedmin the Articles of Confedera-
tion, and it was on this issue that it was rejected. (11:242.45) The Ran-
dolph resolutions called for representation on the basis of population
in both houses of the legislature. (I: 229-30) The Patterson resolution
was debated in the Committee of the Whole on June 16, 18, and 19.
The Committee agreed seven states to three, to re-report Randolph's
resolutions as amended, thereby adhering to them m preference to
Patterson's. (1:322)
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S=lECnON O.O THE EXECUTIVE

On July 17, the Convention began debate on Randolph's ninth reso-
lution as amended and reported by the Committee of the Whole. The
consideration by the Convention of the resolution began with unani-
mous agreement that the executive should consist.^4 a single person.
(II: 29) The Convention then turned to the mode ot election. It voted
against election by the people instead of the legislature, proposed by
Gouverneur Morris of Pennsylvania. one state to nine. (II: 32) Gouv-
erneur Morris had argued that if the executive were appointed and
impeachable by the legislature, he "will be the mere creature" of the
legislature. (17:29), a view which James Wilson reiterated, adding
that "it was notorious" that the power of appointment to great offices"was most corruptly managed of any that had been committed to
legislative bodies" (11:32)

Luther Martin of Maryland then proposed that the executive be
chosen by electors appointed by state legislators, which was rejected
eight states to two, and election by the legislature was passed
unanimously. (H1:32)

TERM OF THE EXECUTIVE

The Convention voted six states to four to strike the clause making
the Presideht ineligible for reelection. In support of reeligibility,
Gouverneur Morris argued that ineligibility "tended to destroy the
great motive to good behaviour, the ope of being rewarded by a
re-appointment. It was saying to him, make hay while the sun shines."
(11:33),"

The question of the President's term was then considered. A motion
to strike the seven year term and insert "during good behavior" failed
by a vote of four states to six. (11: 36) In his Journal of the Proceed-
ings, James Madison suggests that the "probable object of this motion
was merely to enforce the argument against re-eligibility of the Execu-
tive Magistrate, by holding out a tenure during' good behavior as the
alternative for keeping him independent of theiLegislature." (11: 33)
After this vote, and a vote not to strike seven years, it was unani-
mously agreed to reconsider the question of the executive's re-eligibil-
ity. (11: 36)

JUMSDICrION OF J1JDICURY TO TRY IMIEACHX'N'TS

On July 18, the Convention considered the resolution dealing with
the Judiciary. The mode of appointing judges was debated, George
Mason suggesting that this question "may depend in some degree on
the mode of trying impeachments, of the Executive." If the judges
were to try the executive, Mason contended, they surely ought notobe
appointed by him. Mason opposed executive appointment; Gouver-
neur Morris, who favored it, agreed that it would be improper for the
judges to try an impeachment of the executive, but suggst6d that this
was not an argument against their appointment by the executive.
(II: 41-42) Ultimately, after the Convention divided evenly on a
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proposal for appointment by the Executive with advice and consent
of the second branch of the legislature, the question was postponed.
(II: 44) The Convention did.however, unanimously agree to strike
the lanclane giving the judiciary jurisdiction of "impeachments of
nationaloffcers." (11: 46)

REELECTION OF TUE EXECUTIVE

On July 19. the Convention again considered the eligibility of twe
executive'for reelection. (II: 51) The debate on this issue reintroduced
the question of the mode of election of the executive, and it was unani-
mously agreed to reconsider generally the constitution of the execu-
tive. The debate suggests the extent of the delegates' concern about
the independence of the executive from the legislature. Gouverneur
Morris, who favored reeligibility, said:

One great object of the Executive is to controul the Legis-
lature. The Legislature will continually seek to aggrandize &
perpetuate themselves; and will seize those critical moments
produced by war, invasion or convulsion for that purpose.
It is necessary then that the Executive Magistrate should be
the guardian of the people, even of the lower classes, agst.
Legislative tyranny.....(11: 52)

The ineligibility of the executive for reelection, he argued, "will
destroy the great incitement to merit public esteem by taking away
the hope of being rewarded with a reappointment..... It will tempt
him to make the most of the Short space of time allotted him, to ac-
cumulate wealth and provide for his friends.... It will produce vio-
lations of the very Constitution it is meant to secure," as in moments
of pressing danger an executive will be kept on despite the forms of
the Constitution. And Morris described the impeachability of the
executive as "' dangerous part of the plan. It will hold him in such
dependence tiat he will be no check on the Legislature, will not be a
firm guardian of the people and of the public interest. He will be
the tool of a faction, of some leading demagogue in the Legislature."
(11:531

Morris proposed a popularly elected executive, serving for a two
year term, eligible for reelection, and not subject to impeachment. He
did "not regard... as formidable" the danger of his unimpeachability:

There must be certain great officers of State; a minister of
finance, of war, of foreign affairs &c. These he presumes
will exercise their functions in subordination to the Execu-
tive, and will be amenable by impeachment to the public
Justice. Without these minister the Executive can do noth-
ing of consequence. (11:53-54)

The remarks of other delegates also focused on the relationship be-
tween appointment by the legislature and reeligibility, and James Wil-
son remarked that "the unanimous sene" seemed to be that the execu-
tive should not be appointed by the legislat 'ire unless he was ineligible
for a second time. As Elbridge Gerry of Massachusetts remarked,
"[Making the executive eligible for reappointment] would make him
absolutely dependent." (11:57) Wilson argued for popular election,
and Gerry for appointment by electors chosen by the state executives
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SELECTION, REELECTION AND TERM OF THE EXECUTIVE

U-pon reconsidering the mode of appointment, the Convention voted
six States to three for appointment by electors and eight States to two
that the electors should be chosen by State legislatures. (The ratio of
electors among the States was postponed.) It then voted eight States
to two against the executive's ineligibility for a second term. (1:58)
A seven-year term was rejected three States to five; and a six-year
term adopted, nine States to one (I1:58-59).

IMPEACHIMENT OF THE EXECUTIVE

On July'20, the Convention voted on the number of electors for ýhe
first election and on the apportionment of electors thereafter. (11:63)
It then turned to the provision for removal of the executive on im-
pSechnent and conviction for "rmal-practice or neglect of duty." Afterdebate, it was agreed to retain the impeachment provision, eight states
to two. (11:69)This was the only time during the Convention that the
purpose of impeachment was specifically addressed.

Charles Pinckney of South Carolina and Gouverneur Morris moved
to strike the impeachment clauw, Pinckney observing that the execu-
tiv6 "(ought not to] be impeachable whilst in office' (A number of
State constitutions then provided for impeachment of the executive
only after he had left office.) James Wilson and William Davie of
North Carolina argued that the executive should be impeachable while
in office, Davie commenting:

If he be not impeachable whilst in office, he will spare no
efforts or means whatever to get himself re-elected.

Davie called his impeachability while in office "an essential security
for the good behaviour of the Executive." (11:64)

Gouverneur Morris, reiterating his previous argument, contended
that the executive "can do no criminal act without Coadjutors who
may be punished. In case he should be re-elected, that will be sufficient
proof of his innocence." He also questioned whether impeachment
would result in suspension of the executive. If it did not, "the mischief
will go on"; if it did, "the impeachment will be nearly equivalent to a
displacement, and will render the Executive dependent on those who
are to impeach." (11:"64-65)

As the debate proceeded, however, Gouverneur Morris changed his
mind. During the debate, he admitted "corruption & some few other
offenses to be such as ought to be impeachable," but he thought they
should be enumerated and defined. (II: 65) By the end of the discus-
sion, he was, he said, "now sensible of the necessity of impeachments,
if the Executive was to continue for any time in office." He cited the
possibility that the executive might "be bribed by a greater interest
to betray his trust." (11:68) While one would think the King of Eng-
land well secured against bribery, since "[hle has as it were a fee sim-
ple in the whole Kingdom," yet, said Morms, "Charles II was bribed

y Louis XIV. The Executive ought therefore to be impeachable for
treachery." (II: 68-69) Other causes of impeachment were "[c]or-
rupting his electors" and "incapacity," for which "he should be pun-
ished not as a man, but as an officer, and punished only by degradation
from his office." Morris concluded: "This Magistrate is not the King
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but the prime-Minister. The people are the King." He added that care
should be taken to provide a mode for making him amenable to justice
that would not make him dependent on the legislature. (1: 69)

George Mason of Virginia was a strong advocate of the impeach-
ability of the executive; no point, he said, "is of more importance than
that the right of impeachment should be continued":

Shaill any man be above Justice? Above all shall that man be
above it, who can commit the most extensive injustice ?, When
great crimes were committed he was for punishing the prin-
cipal as well as the Coadjutors.

(This comment was in direct response to Gouverneur Morris's original
contention that the executive could "do no criminal act without Coad-
jutors who may be punished.") Mason went on to say that he favoredelection of the executive by the legislature, and that one objection to
electors was the danger oftheir being corrupted by the candidates.
This, he said, "furnished a peculiar reason in favor of ipeachments
whilst in office Shall the man who has practised corruption & by that
means procured his appointment in the first instance, be suffered to
escape punishment, by repeating his guiltP" (II .5)

Benjamin Franklin supported impeachment as I favorable to the
Executive." At a time when first magistrates could 'not formally be
brought to justice, "where the chief Magistrate rendered himself
obnoxious... recourse was had to assassintion in wch. he was not
only deprived of his life but of the opportunity of vindicating his
character." It was best to provide in the Oonstitution "for the regular
punishment of the Executive when his misconduct should deserve it.
and for his honorable acquittal when he should be unjustly accused."
(11: 65)...

James Madison argued that it was "indispensable that some provi-
sion should be made for defending the Cemm.inity agst the incapac-
ity, negligence or perfidy of the chief Magistrate." A limited term"was not a sufficient security. He might lose his capacity after his
appointment. He miaht ervert his administration into a scheme ofpeculation or oppression, e might betray his trust to foreign power."
(1I: 65-86) It could not be presumed that all or a majority of a leg-
islative body would lose their capacity to discharge their trust or be
bribed to betray it, and the difficulty of acting in concert for purposes
of corruption provided a security in their case. But in the case of the
Executive to be administered by one man, "loss of-capacity or Corrup-
tion was more within the compass of probable events, and either of
them might be fatal to the Republic." (11:66)

Charles Pinckney reasserted that he did not see the necessity of
impeachments and that he was sure "they ought not to issue from the
Le *slature who would.. ,.hold them as a rod over the Executive
and by that means effectually destroy his independence," rendering his
legislative revisionary power in particular altogether insignificant.

Elbridge Gerry argued for impeachment as a deterrent "A goodm astrate wi not fear them. A bad one ought to be kept in fear of
them." He hoped that the maxim that the chief magistrate could do
no wrong "would never be adopted here." (11: 66)

Rufuis King argued against impeachment from the principle of the
separation of0powers. jhe judiciary, it was said, would be impeach-
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able, but -that was because they held their place during good behavior
and "[i]t is necessary therefore that a forum should be established for
trying misbehaviour." (11:66) The executive, like the legislature and
the Senate in particular, would hold office for a limited term of six
years; "he would periodically be tried for his behaviour by his electors,
who would continue or discontinue him in trust according to the man-
ner in which he had discharged it." Like legislators, therefore, "he
ought to be subject to no intermediate trial, by impeachment." (II: 67).
Impeachment is proper to secure good behavior of those holding their
office for life: it is unnecessary for any officer who is elected for a
limited term, "the periodical responsibility to the electors being an
equivalent security." (11: 68)

King also suggested that it would be "'most agreeable to him" if the
executive's tenure in office were good behaviour and impeachment
would be appropriate in this case, 'provided an independent and effec-
tual forum could be advised." He should not be impeachable by the
legislature, for this "would be destructive of his independence and of
the principles of the Constitution." (11:67)

Edmund Randolph agreed that it-was necessary to proceed "with a
cautic.ds hand" and to exclude "as much as possible the influence of the
Legislature from the business." He favored impeachment, however:

The propriety of impeachments was a favorite principle
with him; Guilt wherever found ought to be punished. The
Executive will have great opportunitys of abusing his power;
particularly in time of war when the military force, and in
some respects the public money will be in his hands. Should no
regular punishment beprovided, it will be irregularly inflicted
by tumults & insurrections. (11:67)

Charles Pinckney rejoined that the powers of the Executive "would
be so circumscribed as to render impeachment unnecessary," (11:68)

SELECTION OF THE EXECUTIVE

On July 24, the decision to have electors choose the executive was
reconsidered, and the national legislature was again substituted, seven
states to four. (I1:101) It was theh moved to reinstate the one-term
limitation, which led to discussion and motions with respect to the
length of his term--eleven years, fifteen years, twenty years ("the
medium life of prince"-a suggestion possibly meant, according to
Madison's journal. "as a caricature of the previous motions") , and
eight years were, offered. (11:102) James Wilson proposed election for
a term of six years by a small number of members of the legislature
selected by lot. (11:103) The election of the executive was unanimously
postponed. (.I:106) On July 25, the Convention rejected, four states
to seven, a proposal for appointment by the legislature unless the in-
cumbent were reeligible in which case the choice would be made by
electors appointed by the state legislatures. (I1:111) It then rejected,
five states to six, Pinckney's proposal for election by the legislature,
with no person eligible for more than six years in any twelve. (11:115)

The debate continued on the 26th, and George Mason suggested re-
instituting the original mode of election and term reported by the
Commit of the Whole (appointment by the legislature, a seven-year
term, with no reeligibility or a second term). (11:118-19) This was
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agreed to, seven states to three. (11:120) The entire resolution on the
executive was then adopted (six states to three) and referred to a five
member Committee on Detail to prepare a draft Constitution. (11:121)

PROVISIONS IN TIME DRtAr OF AUGUST 6

The Committee on Detail reported a draft on August 6. It included
the following provisions with respect to impeachment:

The House of Representatives shall have the sole power of
impeachment. (Art. IV, sec. 6)

[The President] shall have power to grant reprieves and
pardons; but his pardon shall not be pleadable in bar of an
impeachment..... He (The President] shall be removed
from his office on impeachment by the House of Represent-
atives, and conviction in the Supreme Court, of treason,
bribery, or corruption. (Art X, sec. 2)

The Jurisdiction of the Supreme Court shall extend . . .
to the trial of impeachments of Officers of the United States.
S. . In cases of impeachment . . . this jurisdiction shall be
original.... The Legislature may assign any part of the
jurisdiction above mentioned (except the trial of the Presi-
dent of the United States) . . . to . . . Inferior Courts....
(Art. XI, sec. 3)'.s _

The trial of all criminal offences (except i cases of im-
peachments) shall be in the State where they shall be com-
mitted; and shall be by Jury. (Art. XI. sec. 4)

Judgment, in cases of Impeachment, shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any office of honour, trust, or profit, under the
United States. But the party convicted shall, nevertheless be
liable and subject to indictment, trial, judgment and punish-
ment according to law. (Art. XI, sec. 5) (II: 178-79, 185-87)

The draft provided, with respect to the executive:
The Executive Power of the United States shall be vested

in a single person. His stile shall be "The President of the
United States of America;" and his title shall be, "His Excel-
lencv". He shall be elected by ballot by the Legislature. He
shall hold his office during the term of seven years; but shall
not be elected a second time. (Art. X, sec. 1) (1I: 185)

Article IV, section 6 was unanimously agreed to by the Convention
on August 9. (II: 231) On August 22, a prohibition of bills of attain-
der and ex post facto laws was voted, the first unanimously and the
second seven states to three. (II: 376) On August 24, the Conventionconsidered Article X, dealg with the Executive. It unanimously
approved vesting the power in a single person. (II: 401) It rejected,
rune states to two, a motion for election "by the people" rather than
by the Legislature. (11:402) It then amended the provision to provide
for "joint baUot" (seven states to four), rejected each state having
one vote (five states to six), and added langtua-e requiring a majority
of the votes of the members present for election (ten states to one)
(IH:403) Gouverneur Morris proposed election by "Electors to be
chosen by the people of the several States," which failed five states
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to six; then a vote on the "abstract question" of selection by electors
failed, the States being evenly divided (four states for, four opposed,
two divided, and Massachusetts absent). (II: 404)

On August 25, the clause giving the President pardon power was
unanimously amended so that cases of impeachment were excepted,
rather than a pardon not being pleadable in bar of impeachment. (II:
419-20)

On August 27, the impeachment provision of Article X was unani-
mously postponed at the instance of Gouverneur Morris. who thought
the Supreme Court an improper tribunal. (II: 427) A proposal to
make judges removable by the Executive on the application of the
Senate ana House was rejected, one state to seven. (II: 429)

EXTRADITION: "HIGH 3ISDEMPANOR"

On August 28, the Convention unanimously amended the extradi-
tion clause, which referred to any person charged with treason, felony
or high misdemeanor in any State, who shall flee from justice" to
strike "high misdemeanor" and insert "other crime." The change
was made "in order to comprehend all proper cases: it being doubtful
whether 'high misdemeanor' had not a technical meaning too limited."
(11: 443)

FORUM FOR TRIAL OF IMPEACHMENTS

On August 31, those parts of the Constitution that had been post-
poned were referred to a committee with one member from each state-
the Committee of Eleven..(II: 473) On September 4, the Commit-
tee reported to the Convention. It proposed that the Senate have power
to try all impeachments, with concurrence of two-thirds of the mem-
bers present required for a person to be convicted. The provisions con-
cerning election of the President and his term in office were essentially
what was finally adopted in the Constitution, except that the Senate
was given the power to choose among the five receiving the most elec-
toral votes if none had a majority. (II: 496-99) The office of Vice
President was created, and it was provided that he should 'be ex officio
President of the Senate, "except when they sit to try the impeach-
ment of the President, in which case the Chief Justice shall preside."
(11:498) The provision for impeachment of the President was amend-
ed to delete "corruption" as a ground for removal, reading:

He shall be removed from his office on impeachment by the
House of Representatives, and conviction by the Senate, for
treason, or bribery .... (11:499)

The Convention postponed the Committee's provision making the
Senate the tribunal for ixpeachments "in order to decide previously
on the mode of electing the President." (H1:499)

ELECTIONS OF THE PRSIDFNT

Gouverneur Morris explained "the reasons of the Committee and
his own" for the mode of election of the President:

The 1st was the dancer of intrigue & faction if the appointmt.
should be made by the Legislature. 2 the inconveniency of an
ineligibility required by that mode in order to lessen its evils.
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3 The difficulty of establishing a Court of Impeachments,
other than the Senate which would not be so proper for the
trial nor the other branch for the impeachment of the Presi-
dent, if appointed by the Legislature, 4 No body had ap-
peared to be satisfied with an appointment by the Legislature.
5. Many were anxious even for an immediate choice by the
people-6--the indispensible necessity of making the Ex-
ecutive independent of the Legislature. (I1-:500)

The "great evil of cabal was avoided" because the electors would vote
at the same time throughout the country at a great distance from each
other: "[rit would be impossible also to corrupt them." A conclusive
reason, said Gouverneur Morris, for having the Senate the judge of im-
peachments rather than the Supreme Court was that the Court "was to
try the President after the trial of the impeachment." (I1:500) Objec-
tions were made that the Senate would almost always choose the Presi-
dent. Charles Pinckney asserted, "It makes the same body of men
which will in fact elect the President his Judges in case of an impeach-
ment." (I1:501) James Wilson and Edmund Randolph suggested that
the eventual selection should be referred to the whole legislature, not
just the Senate; Gouverneur Morris responded that the Senate was
preferred "because fewer could then, say to the President, you owe
your appointment to us. He thought the President would not depend
so much on the Senate for his re-appointment"as on his general good
conduct." (I1:502) Further consideration on the report was postponed
until the following day.

On Sen0tmber 5 and 6, a substantial number of amendments were
proposed. The most important, adonted by a vote of ten states to
one, provided that the House. rather' thnn the Senate, should choose
in the event no person received a majority of the electoral votes, with
the repre'-entation from each state having one vote, and a quorum
of two-thirds of the statA'q beincy required. (11: 527-28) This amend-
ment waq srnported as '9essenin. the aristocratic influene of the
Senate." in the words of George MAson. Earlier. James Wilson had
criticized the report of the Committee of Eleven as "having a danmer-
ous tendency to aristocracy: as throwing a dangerous power into
the hand'; of the Senate." who would have, in fact, the appointment
of the President, and through his dependence on them the virtual
appointment to other offices (including the judiciary), would make
treaties. and would try all impeachments. "IT]he Legislative. Execu-
tive & Judiciary powers are all blended in one branch of the Govern-
ment.... [Tihe President will not be the man of the people as he
ought to be, but the Minion of the Senate." (1I: 522-23)

ADOPTION OF '&HIGH CMESM A2D) M HIS!D) NORS"

On September 8. the Convention considered the clause referring
to impeachment and removal of the President for treason and bribery.
George Manson s'ked, "Why iq the provision retrained to Treason &
bribery only!" Treason as defined by the Constitution, he said, "will
not reach many great and dangerous offenses.... Attempts to subvert
the Constitution may not be Treason . . ." Not only was treason lirm.
ited, but it was "the more necessary to extend: the power of impeach-
ments" because bills of attainder were forbidden. Mason moved to add
"maladministration" after "bribery". (11:550)
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James Madison commented, "So vague a term will be equivalent
to a tenure during pleasure of the Senate," and Mason withdrew "mal-
administration" and substituted "high crimes & misdemeanors...
agst. the State." This term was adopted, eight states to three. (II:
550)

TRIAL OF IMPEACHMEN1TS BY THE SENATE

Madison then objected to trial of the President by the Senate and
after discussion moved to strike the provision, stating a preference
for a tribunal of which the Supreme Court formed a part. He objected
to trial by the Senate, especiallyy us [the President] was to be im-
peached by the other branch of the Legislature, and for any act
which might be called a misdemeanor. The President under these
circumstances was made improperly dependent." (II: 551)

Gouverneur Morris (who had said of "maladministration" that it
would "not be put in fore and can do no harm"; an election every
four years would "prevent maladministration" 11: 550) argued that
no tribunal other than the Senate could be trusted. The Supreme
Court, he said, "were too few in number and might be warped or
corrupted." He was against a dependence of the executive on the
legislature, and considered legislative tyranny the great danger. But,
he argued, "there could be no danger that the Senate would say
untruly on their oaths that the President was guilty of crimes or
facts, especially as in four vears he can be turned out." (II: 551)

Charles Pinckney opposedthe Senate as the court of impeachments
because it would make the President too dependent on the legislature.
"If he opposes a favorite law, the two Houses will combine against
him, and under the influence of heat and faction throws him out of
office." Hugh Williamson of North Carolina replied that there was
moree danger of too much lenity than of too much rigour towards
the President," considering the number of -respects in which the Senate
was associated with the President. (11:51)

After Madison's motion to strike out the provision for trial by the
Senate failed, it was unanimously agreed to strike "State" and insert
"United States" after "misdemeanors against." "in order to remove
ambiguity." (11:551) It was then agreed to add: "The vice-President
and other Civil officers of the U.S. shall be removed from office on
impeachment and conviction as aforesaid."

Gouverneur Morris moved to add a requirement that members of the
Senate would be on oath in an impeachment trial, which was agreed
to, and the Convention then voted, nine states to two, to agree to the
clause for trial by the Senate. (11: 552-53)

COMM-EE ON STYLE AND ARRANGEMEN."r

A five member Committee on Style and Arrangement was appointed
by ballot to arrange and revise the language of the articles agreed to
by the Convention. (11:553) The Committee reported a draft on Sep-
tember 12. The Committee, which made numerous changes to shorten
and tighten the language of the Constitution, had dropped the expres-
sion "against the United States" from the description of grounds for
impeachment, so the clause read, "The president, vice-president, and
all civil officers of the United States, shall be removed from office on
impeachment for, and conviction of treason, 'bribery, or other high
Crimes and Misdemeanors." (II: 600)



74

40

SUSPENSION UPON IMPEACHMFer

On September 14, John Rutledge and Gouverneur Morris moved
"that persons impeached be suspended from their office until they be
tried and acquitted. (II: 612) Madison objected that the President was
already made too dependent on the legislature by the power of one
branch to try him in consequence of an impeachmentby the other.
Suspension he argued, "will put him in the power of one branch only,"
which can at any moment vote a temporary removal of the President
in order "to make way for the functions of another who will be more
favorable to their views." The motion was defeated, three states to
eight. (11: 613).

No .further changes were made with respect to the impeachment
provision or the election of the President. On September 15, the Con-stitution was agreed to, and on September 17 it was signed and the
Convention adjourned. (11: 650)



75

APPENDIX B

AMERICAN I51PEACHIMENT CASES

1. SENATOR WILLIAM BLOUtNT (1797-1799)

a. Proceedings in the House
The House adopted a resolution in 1797 authorizing a select com-

mittee to examine a presidential message and accompanying papers
regarding the conduct of Senator Blount." The committee reported
a resolution that Blount "be impeached for high .crimes and misde-
meanors," which was adopted without debate or division.$
b. Article of Impeachment

Five articles of impeachment were agreed to by the House without
amendment (except a "mere verbal one'.

Article I charged that Blount, knowing that the United States was
at peace with Spain and that Spain and Great Britain were at war with
each other, "but disregarding the duties and obligations of his high
station, and designing and intending to disturb the peace and tran-
quillity of the United States, and to violate and infringe the neutral-
ity thereof," conspired and contrived to promote a hostile military
expedition against the Spanish possessions of Louisiana and Floridafor the purpose of wresting them from Spain and conquering them
for Great Britain. This was alleged to be "contrary to the duty of his
trust and station as a Senator of the United States, in violation of
the obligations of neutrality, and against the laws of the United States,
and the peace and interests thereof."

ArticleII charged that Blount knowing of a treaty between the
United States and Spain and "disregarding his high station, and
the stipulations of the. .. treaty, and the obligations of neutrality,"
conspired to engage the Creek and Cherokee nations in the expedition
agaist Louisiana and Florida. This was alleged to be contrary to
Blount's duty of trust and station as a Senator, in violation of the
treaty and of the obligations of neutrality, and against the laws,
peace, and interest of the United States.

Article III alleged that Blount, knowing that the President was em-
powered by act of Congress to appoint temporary agents to reside
among the Indians in order to secure the continuance of their friend-
ship and that the President had appointed a principal temporary
agent, "in the prosecution of his criminal designs and of his coiispira-

ce"conspirex and contrived to alienate the tribes from the Presi-
dent's agent and to diminish and impair his influence with the tribes,
"contrary to the duty of his trust and station as a Senator and the
peace and interests of the United States."

1 5 AnNALS Or CoNs. 440-41 (1797).
2 Id. 459.
SId. 951.

(41)
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Article IV charged that Blount, knowing that the Congress had
made it lawful for the President to establish trading posts with the
Indians and that the President had appointed an interpreter to serwv
as assistant post trader, conspired and contrived to seduce the inter-
preter from his duty and trust and to engage him in the promotion
and execution of Blount's criminal intentions and conspiracies, con-
trary to the duty of his trust and station as a Senator and against
the laws, treaties, peace and interest of the United States.

Article V charged that Blount, knowing of the boundary line be-
tween the United States and the Cherokee nation established by treatY,
in further prosecution of his criminal designs and conspiracies arld
the more effectually to accomplish his intention of exciting the Chero-
kees to commence hostilities against Spain, conspired and contrived to
diminish and impair the confidence Of the Cherokee nation in the gov-
ernment of the United States and to create discontent and disaffec-
tion among the Cherokees in relation to the boundary line. This was
alleged to be against Blount's duty and trust as a Senator and against
impeachment was dismissed.
C. Proceedings in the Senate

Before Blount's impeachment, the Senate had expelled him for "hav-
ing been guilt of a high misdemeanor, entirely inconsistent With his
public trust and duty as a Senator."' At the trial a plea was interposed
on behalf of Blount to the effect that (1) a Senator was not a "civil
officer," (2) having already been expelled, Blount was no longer im-
peachable, and (3) no cnme or misdemeanor in the execution of the
office had been alleged. The Senate voted 14 to 11 that the plea was
sufficient in law that the Senate ought not to hold jurisdictions The
impeachment was dismissed.

2. DISTRICT JrDGE JOHN PICKERING (1803-1804)

a. Proceedings in the Houme
A message received from the President of the United States, regard-

ing complaints against Judge Pickering, was referred to a select com-
mittee for investigation in 1803. A resolution that Picketing be
impeached "of high crimes and misdemeanors" was reported to the full
House the same year and adopted by a vote of 45 to 8.&
b. Articles of Impeachment

A select committee was appointed to draft articles of impeachment.,
The House. agreed unanimously and without amendment to the four
articles subsequently reported.$ Each article alleged high crimes and
misdemeanors bv Pickering in his conduct of an admiralty proceeding
by the United States against a ship and merchandise that allegedly
had been landed without the payment of duties.

Article I charged that Judge Pickering, "not regarding, but with
intent to evade" an act of Congress, had ordered the ship and mer-
chandise delivered to its owner without the production of any certifi-

"Id. 43-44.
5Id. 2319 (1799).
'12 ANNAs or CoNa. 460 (1803).t14. 6,42.
613 ANNALS O CORN. 880 (1803).
* 14 794-95.
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cate that the duty on the ship or the merchandise had been paid or
secured, "contrary to [Pickering's] trust and duty as judge..., and
to the manifest injury of [the] revenue." 10

Article II charged that Pickering, "with intent to defeat the just
claims of the United States," refused to hear the testimony of witnesses
produced on behalf of the United States and, without hearing testi-
inony, ordered the ship and merchandise restored to the claimant "con-
trary to his trust and duty, as judge of the said district court, in viola-
tion of the laws of the United States, and to the manifest injury of
their revenue." 11

Article III charged that Pickering, "disregarding the authority of
the laws, and wickedly meaning and intending to injure the revenues
of the United States, and thereby to impair the public credit, did
absolutely and positively refuse to allow" the appeal of the United
States on the admiralty proceedings, "contrary to his trust and duty
as judge of the said district court, against the laws of the United
States, to thegreat injury of the public revenue, and in violation of
the solemn oath which he had taken to administer equal and impartial
justice.""112

Article IV charged:
That whereas for the due, faithful, and impartial adminis-
tration of justice, temperance and sobriety are essential quali-
ties in the character of a judge, yet the said John Pickering,
being a man of loose morals and intemperate habits,... did
appear upon the bench of the said court, for the purpose of
adintering justice [on the same dates as the conduct
charged in articles I-IlI], in a state of total intoxication, . . *
and did then and there frequently, in a most profane and in-
decent manner, invoke the name of the Supreme Being, to the
evil example of all the good citizens of the United States, and
was then and there guilty of other high misdemeanors, dis-
graceful to his own character as a judge, and degrading
to the honor and dignity of the United States."

c. Proceedings in the Senate
The Senate convicted Judge Picketing on each of the four articles

by a vote of 19 to 7.11
d. Miscellaneous

The Senate heard evidence on the issue of Judge Pickering's sanity,
but refused by a vote of 19 to 9 to postpone the trial."

3. J'USCE SAMUEL CMHSZ (1804-1805)

a. Proceedings in the House
In 1804 the House authorized a committee to inquire into the con-

duct of Supreme Court Justice Chase.- On the same day that Judge
Pickering was convicted in the Senate, the House adoptedAby a vote of

U 1. 320-21.
U Id. 321-21,
W Id. 322.
"U Id. 366-47.
U5 Id. 362-68.
"W Id. 875.
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73 to 32 a resolution reported by the committee that Chase be im-
peached of "high crimes and misdemeanors."7

b. Art;cles of Impeachment
After voting separately on each, the House adopted eight articles.!3
Article 1 charged that, "unmindful of the solemn duties of his office,

and contrary to the sacred obligation by which he stood bound to dis-
charge them 'faithfully"and impartially, and without respect to per-
sons' [a quotation from the judicial oath prescribed by statute],"
Chase. in presiding over a treason trial in 1800, "did, in his judicial
capacity, conduct himself in a manner highly arbitrary, oppressive
and unjust" by:

(1) delivering a written opinion on the applicable legal definition
of treason before the defendant's counsel had been heard;

(2) preventing counsel from citing certain English cases and U.S.
statutes; and

(3) depriving the defendant of his constitutional privilege to argue
the law to the jury and "endeavoring to wrest from the jury their
indisputable right to hear argument and determine upon the question
of law, as well as the question of fact" in reaching their verdict.

In consequence of this "irregular conduct" by Chase, the defendant
was deprived of his Sixth Amendment rights and was condemned to
death without having been represented by counsel "to the disgrace of
the character of the American bench, in manifest violation of law and
justice, and in open contempt of the rights of juries, on which ulti-
mately, rest the liberty and safety of the people."

Article II charged that, "prompted by a similar spirit of persecu-
tion and injustice,"' (hase had presided over a trial in 1800 involving
a violation of the Sedition Act of 1798 (for defamation of the Presi-
dent, and, "with intent to oppress and procure the conviction" of
the defendant, allowed an individual to serve on the jury who wished
to be excused because he had made up his mind as to whether the pub-
lication involved was libelous.2

Article III charged that, "with intent to oppress and procure the
c-onviction" of the defendant in the Sedition Act prosecution, Chase
refused to permit a witness for the defendant to testify "on pretense
that the said witness could not prove the truth of the whole of one of
the charges contained in the indictment, although the said charge em-
braced more than one fact." 21

Article IV charged that Chase's conduct throughout the trial was
"marked by manifest injustice, partiality, and intemperance":

(1) in compelling defendant's counsel to reduce to writing for
the courts inspection the questions they wished to ask the witness
referred to in article III;

(2) in refusing to postpone the trial although an affidavit had
been filed stating the absence of material witnesses on behalf of
the defendant;

(3) in using "unusual, rude and contemp-tuous expressions" to
defendant's counsel and in "falsely insinuating" that they wished

v Id. 1180.
S'14 ANNALS OF CoNG. 747-42 (1804).
M Id. 72R-29.
0Id. 729.
a Id.
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to excite public fears and indignation and "to produce that insub-
ordination to law to which the conduct of the judge did, at the
same time, manifestly tend";

(4) in "repeated and vexatious interruptions of defendant's
counsel, which induced them to withdraw from the case"- and

(5) in manifesting "an indecent solicitude" for the defendant's
conviction, "unbecoming even a public prosecutor, but highly dis-
graceful to the character of a judge, as it was subversive of jus-
tice." 22

Article V charged that Chase had issued a bench warrant rather
than a summons in the libel case, contrary to law.23

Article VI charged that Chase refused a continuance of the libel
trial to the next term of court, contrary to law and "with intent to
oppress and procure the conviction" of the defendant.24

Article VII charged that Chase, "disregardin the duties of his of-
fice 2 did de d from the dignity of a judge an- stoop to the level of
an informer" by refusihg to disiahrge a gr.nd jury and by charging
it to investigate a printer for sedition, with intention to procure the
prosecution of the printer, "thereby degrading his high judicial func..
tions and tending to impair the public confidence in, and respect for,
the tribunals of justice, so essential to the general welfare.

Article ViI charged that Chase, "disregarding the duties and dig-
nity of his judicial character," did "pervert his official right and duty
to address" a grand jury by delivering "an intemperate and inflam-
matory political harangue with intent to excite the fears and resent-
ment" of the grand jury and the people of Maryland against their
state government and constitution, "a conduct highly censurable in
any, but peculiarly indecent and unbecoming" in a Justice of the Su-
preme Court. This article also charged that Chase endeavored "to
excite the odium" of the grand Jury and the people of Marland
against the government of the United States "by delivering opinions,
which, even if the judicial authority were competent to their expres-
sion, on a suitable ocasion and in a proper manner, were at that time,
and as delivered by him, highly indecent, extra-judicial, and tending
to prostitute the high judicial character with which he was invested, to
the low purpose of an electioneering partisan." 26

c. Proceedings in the Senate
Justice Chase was acquitted on each article by votes ranging from

0-34 not guilty on Article V to 19-15 guilty on Article VIII.f7

4. DISTRICT Jr DGE JAMES H. PECK (1830-1831)

a. Proceedinig8 in the Howue
The House adopted a resolution in 1830 authorizing an inquiry re-

specting District Judge Peck.U The Judiciary Committee reported
a resolution that Peck "be impeached of high misdemeanors in office"
to the House, which adopted it by a vote of 123 to 49.21

rd. 729-80.
V Id. 780.

SId.
[Id. 780-31,
rld. 731.
Id. 665-49 (1805).
ffH.&. Jov., 21#t Cong.. lt SBes. 188 (1830).

* 6 Cosa. Dna. 819 (1830).
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b. Article of Inipeachlment
After the House voted in favor of impeachment, a committee waS

appointed to prepare articles. The single article proposed and nnally
adoptedby. the House charged that Peck, "unm~ndful of the solemn
duties of his station." and "wiith interest in wrongfully and unjustly
to 01) press, imprison, and otherwise injure" an attorney who had pub-
lisheda newspaper article criticizing one of the judge's opinions, had
brought the attorney before the court and, under "the color and pre-
tences" of a contempt proceeding had caused the attorney to be im-
prisoned briefly and suspended irom practice for eighteen months.
The House charged that Peck's conduct resulted in "the great dis-
paragement of public justice, the abuse of judicial authority, and...
the subversion of the liberties of the people of the United States." •
c. Proceedings in the senatee

The trial in the Senate focused on two-issues. One issue was whether
Peck, by punishing the attorney for writing a newspaper article, had
exceeded the limits of judicial contempt power under Section 17 of
the Judiciary Act of 1789. The other contested issue was the require-
ment of proving wrongful intent.

Judge Peck was acquitted on the single article with twenty-one Sen-
ators voting in favor of conviction andtwenty-two Senators against23

5. DISTRICT JUDGE WEST 1. HUMP1"=Y8 (1862)

a. Proceedings in the House
A resolution authorizing an inquiry by the Judiciary Committee

respecting District Judge Humplireys was adopted in 1862.3 Hum-
phreys was subsequently impeached at the recommendation of the in-
vestigating committee.
b. Articles ofImpeachment

Soon after the adoption of the impeachment resolution, seven articles
of impeachment were agreed to by the House without debate."

Article.I charged that in disregard of his "duties as a citizen...
and unmindful of the duties of his . . . office" as a judge, Hum-
phreys endeavorede) by public speech to incite revolt and rebellion"

Va ainst the United States; and publicly declared that the people of
e1 nnessee had the right to absolve themselves of allegiance to the

United States.
Article 1I charged that, disregarding his duties as a citizen, his

obligations as a judge, and the "good behavior" clause of the Consti-
tution, Hrumplireys advocated and agreed to Tennessee's ordinance
of secession.

Article III charged that Humphreys organized armed rebellion
against the United States and waged war against them.

Article IV charged Humphre's with conspiracy to violate a civil
war statute that made it a criminal offense "to oppose by force the
authority of the Government of the United States."!

u14. 869. For text of article, we MR. JlouL, 21st Cong., lat BeS. 59146 (1830).
0 7 CONG. Dze. 45 (1831).
0 Cox(;. GOwn, 37th Cons., 2d Seas. 229 (1862).

i td 1966-67.
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Article V charged that, with intent to prevent the administration
of the laws of the United States and to overthrow the authority of the
United States, Humphreys had failed to perform his federal judicial
duties for nearly ]va year.

Article VI alleged that Judge HIumphreys had continued to hold
court in his state, calling it the district court of the Confederate States
of America. Article VI was divided into three specifications, related to
Humphreys' acts while sitting as a Confederate judge. The first speci-
fication charged that Humphreys endeavored to coerce a Union sup-
porter to swear allegiance to the Confederacy. The second charged
that he ordered -the confiscation of private property on behalf of the
Confederacy. The third charged that he jailed Union sympathizers
who resisted the Confederacy.

Article VII charged that while sitting as a Confederate judge, Hum-
phreys unlawfully arrested and imprisoned a Union supporter.
c. Proceedings in the Senmte

Humphreys could not be personally served with the impeachment
su mmons because he had fledUnion territory.U He neither appeared at
the trial nor contested the charges.

The Senate convicted Humphreys of all charges except the con-
fiscation of property on behalf of the Confederacy, which several Sen-
ators stated had not been properly proved.s The vote ranged from
38-0 guilty on Articles I and IV to 11-24 not guilty on specification
twoo Article VI.

6. •P•ESIET ANDREW JOH SO. (1807-18•6 8)

a. Proceedings' Mn te House
The House adopted a resolution in 1867 authorizing the Judiciary

Committee to inquire into the conduct of President Jonson.s1 A ma-
jority of the committee recommended impeachment,"" but the House
voted against the resolution, 108 to 57.3 In 1868, however, the House
authorized an inquiry by the Committee on Reconstruction, which
reported an impeachment resolution after President Johnson had re-
moved Secretary of War Stanton from office. The House voted to im-
peach, 12&-47.'°
b. Articles of Impeachment

Nine of the eleven articles drawn by a select committee and adopted
by the House related solely to the President's removal of Stanton. The
removal allegedly violatedthe recently enacted Tenure of Office Act,4 1

which also categorized it as a high misdemeanor

The House voted on each of the first_ nine articles separately; the
tenth and eleventh articles were adopted the following day.

Article I charged that Johnson,
unmindful of the high duties of his office, of his oath of office,
and of the requirement of the Constitution that he should

Id. 2617.
J. L 2950.

srCoNo. GLOBs, 39th Con ., 2d Seu. 320-21 (1867).
"8 H.R. RUP. No. 7. 40th Cone. 1st Sese 59 (1867).
'Cowa. GsLou, 40th Cong., 2d 0S58 68 (1867).0 C0xo. GLoBE, 40th Cong., 2d Sen. 1400 (1868).
"Act of March 2.1867, 14 Stat. 430.
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take care that the laws be faithfully executed, did unlawfully
and in violation of the Constitution and laws of the United
States, issue an order in writing for the removal of Edwin MI.
Stanton.

A rticle I concluded that President Johnson had committed" a high
misdemeanor in office." ,3

Article II and III characterized the President's conduct in the same
terms but charged him with the allegedly unlawful appointment of
Stanton's replacement.

Article IV charged that Johnson,.with intent, unlawfully conspired
with the replacement for Stanton and Members of the House of Rep-
resentatives to "hinder and prevent" Stanton from holding his office.

ArtiWle V, a variation of the preceding article, charged a conspiracy
to prevent the execution of the Tenure of Office Act, in addition to a
conspiracy to prevent Stanton from holding his office.

Article VI charged Johnson with conspiring with Stanton's des-
ignated replacement, "by force to seize, take and possess" government
property in Stanton's possession, in violation of both an "act to define
and punish certain conspiracies" and the Tenure of Office Act.

Article VII charged the same offense, but as a violation of the
Tenure of Office Act only.

Article VIII alleged that Johnson, by appointing a new Secretary
of War, had, "with intent unlawfully to control the disbursements of
the moneys appropriated for the military service and for the Depart-
ment of War," violated the provisions of the Tenure of Office Act.

Article IX charged that Johnson, in his role as Commander in Chief,
had instructed the General in charge of the military forces in Wash-
ington that part of the Tenure of Office Act was unconstitutional,
with intent to induce the General, in his official capacity as commander
of the Department of Washington, to prevent the execution of the
Tenure of Office Act.

Article X, which was adopted by amendment after the first nine
articles, alleged that Johnson,

unmindful of the high duties of his office and the dignity
and proprieties thereof,... designing and intending to set
aside the rightful authority and powers of Congress, did at-
tempt to bring into disgrace, ridicule, hatred, contempt, and
reproach, the Congress of the United States, [and] to imp?,ir
and destroy the regard and respect of all good people . . .
for the Congress and legislative power thereof . . .

by making "certain intemperate, inlanixatoryand. scandalous ha-
rancrues."7 In addition, the same speeches were qaieged to have brought
the Thgh office of the President into "contempt, ridicule, and disgrace,
to the great scandal of all good citizens."

Article X1 combined the conduct charged in Article X and the nine
other articles to allege that Johnson had attempted to prevent the
execution of both the Tenure of Office Act and an act relating to army
appropriations by unlawfully devising and contriving meansby which
he could remove Stanton from office.

8 For text of articles, see Com. GLoss, 40th Cons., 2d Bess. 1608-18. 1642 (1868).
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c. Proceedings in the Senate
The Senate voted only on Articles II, III, and XI, and President

Johnson was acquitted on each, 35 guilty-19 not guilty, one vote short
of the two-thirds required to convict."
d. .Mliscellaneous

All of the articles relating to the dismissal of Stanton alleged in-
dictable offenses. Article X did not allege an indictable offense, but this
article was never voted on by the Senate.

7. DISTRICT JUDGE MARK H. DELAHAY (1873)

a. Proceedings in the Howse
A resolution authorizing an inquiry by the Judiciary Committee

respecting District Judge Delahay was adopted by the House in 1872.45
In 1873 the committee proposed a resolution of impeachment for "high
crimes and misdemeanors in office," which the House" adopted
b. SubNequent Proceedings

Delahay resigned before articles of impeachment were prepared,
and the matter was not pursued further by the House.-The charge
against him had been described in the House as follows:

The most grevious charge, and that which is beyond all
question, was that his personal habits unfitted him for the
judicial office, that he was intoxicated off the bench as well
as on the bench' 1

S. SECRET OF WAR WILIA W. BMEK.AP (1876)

a. Proceedings in the House
In 1876 the Committee on Expenditures in the War Depa rtment"

unanimously recommended impeachment of Secretary Belknap "for
high crimes and misdemeanors while in office," and the House unani-
mously adopted the resolution."
b. Articles of Impeachment

Five articles of impeachment were drafted by the Judiciary Com-
mittee 50 and adopted by the House, all relating to Belknap's allegedly
corrupt appointment of a military post trader,. The House agreed to
the articles as a group, without voting separately on each."

Article I charged Belknap with "high crimes and misdemeanors in
office" for unlawfully receiving sums of money, in consideration for the
appointment, made by him as Secretar of War.$2

Article II charged Belknap with a "high misdemeanor in office" for
"willfully, corruptly, and p•awfully" an driving money in

return for the continued maintenance of the post trader.58 *"
Article III charged that Belknap was "criminally disregarding his

duty as Secretary of War, and basly prostituting his hiuh office to

" Coyo. OLos Supp, 40th Cong., 2d Sees. 415 (1868).
a Cofo. OwonS 42d (ong., 2d Seat. 1808(1872)."* Coma. Gtoaa, 42d Con#., 3d Sem 1900(1878).41,rd.
40 The Committee was authorized to Inveseate the Department ot the Army senerdly.

13 CONG, EC. 414 (1876)..0 14 C)NG. Rae. 1426-83 (1876).
N 15 CONG. Rac. 2081-83 (1876).a IE 2160.
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his lust for private gain," when he "unlawfully and corruptly" con-
tinued his appointee in office, "to the great..injury and damage of the
officers and soldiers of the United States" stationed at the military
post. The maintenance of the trader was also alleged to be "against
public policy, and to the great disgrace and detriment of the public
service.

Article IV alleged seventeen separate specifications relating to Bel-
knap's appointment and continuance in office of the post trader.5

Article V enumerated the instances in which Belknap or his wife
had corruptly received "divert large sums of money."1

c. Proceeding8 in the Senate
The Senate failed to convict Belknap on any of the articles, with

votes on the articles ranging from 35 guilty-25 not guilty to 37
guilty--25 not guilty."
d. Miscelasneou,

In the Senate trial, it was argued that because Belknap had resigned
prior to his impeachment the case should be dropped. The Senate,
by a vote of 37 to 29, decided that Belknap was amenable to trial by
impeachment.M Twenty-two of the Senator voting not guilty on each
article, nevertheless indicated that in their view the Senate had no
jurisdiction 5

9. DISTRICT JrUDE CHART SWAYNE (1903-1905)

a. Proceedings in the Hou8e
The House adopted a resolution in 1903 directing an investigation

by the Judiciary Committee of District Judge Swayne." The com-
mittee held hearings during the next year, and reported a resolution
that Swayne be impeached "of high crimes and misdemeanors" in
late 1904.i The House agreed to the resolution unanimously.
b. Articles of Impeachment

After the vote to impeach, thirteen articles were drafted and ap-
proved by the House in 1905." However, only the first twelve articles
were presented to the Senate."

Article I charged that Swayne had knowingly filed a false certificate
and claim for travel expenses while serving as. a visiting judge, "where-
by he has been guilty of a high crime and misdemeanor in said office."

Articles If andI II charged that Swayne, having claimed and re-
ceived excess travel reimbursement for other trips, had "misbehaved
himself and was and is guilty of a high crime, to wit, the crime of ob-
taminig money from the United States by a false pretense, and of a
high misdemeanor in office."
.Articles[V and V charged that Swayne, having appropriated a pri-
vate railroad car that was under the custody of a receiver of his court

"ILd
W Id.
"Id. 2160.

"19 Coxo. Rue. 848-57 (1870).* 14. 76.
"n 1. 342-47.
Sas8 Cone. Ic. 103(.903.ft9 Cowo. ec. 247-48 (1904).
0 EIL. R,. No. 8477, 58th Coy.o 3d8 SM. (1905).
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and used the car, its provisions, and a porter without making com-
pensation to the railroad. "was and is guilty of an abuse of judicial
power and of a high misdemeanor in office."

Article VI and VI1 charged that for periods of six years and nine
"years, Judge Swayne had not been a bona fide resident'of his judicial
district, in ,iolation of a statute requiring every federal judge to reside
in his judicial district. The statute provid-ed that "for offending against
this provision [the judge] shall be deemed guilty of a high misde-
meanor." The articles charged that Swayne willfullyy and knowingly
violated" this law and "was and is guilty of a high misdemeanor in
office.'

Articles VIII, IX, I, XI and XII charged that Swayne improperly
imprisoned two attorneys and a litigant for contempt of court. Articles
VIII and X alleged that the imprisonment of the attorneys was done
"maliciously and unlawfully" and Articles IX and XI chard that
these imprisonments were done "knowingly and unlawfully." Article
X1 charged that the private person. was imprisoned "unlawfully and
knowingly."I Each of thes five articles concluded by charging that by
so acting, Swayne had "misbehaved himself in his office as judge and
was and is guilty of an abuse of judicial power and a high misdemeanor
in office."
c. Proceeds, in the Senate

A majority of the Senate voted acquittal on all articles."

10. CIRCUIT J-DGE ROBERT W. ARCHBAI) (1912-1912)

a. Proceedings in the House
The House authorized an investigation by the Judiciary Commit-

tee on Circuit Judge Archbald of the Commerce Court in 4912.65 The
Committee unanimously reported a resolution that Archbald be im-
peached for "misbehavior and for high crimes and misdemeanors."
and the House adopted the resolution, 223 to 1."
b. Articles of Impeachment

Thirteen Articles of impeachment were presented and adopted
simultaneously with the resolution for impeachment.

Article I charged that Archbald "willfully, unlawfully, and cor-
ruptly took advantage of his official position . . . to induce and influ-
ence the officials" of a company with litigation pending before his
court to enter into a contract with Archbald and his business partner
to sell them assets of a subsidiary company. The contract was allegedly
profitable to Archbald.67

Article II also charged Archbald with "willfully, unlawfully, and
corruptly" using his position as judge to influence a litigant then
before the Interstate Commerce Commission (who on appeal would
be before the Cow.merce Court) to settle the case and purchase stock.""

Article III charged Archbald with using his official position to ob-
tain a leasing agreement from a party with suits pendifig in the Com-
merce Court."

" Id. $467-72.
W 48 CNO.•RuC. 5242 (1912).Id4. SM3.
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Article IV alleged "gross and improper conduct" in that Archbald
had (in another suit pending in the Commerce Court) "secretly,
wrongfully, and unlawfully" requested an attorney to obtain an Cx-
planation"of certain testimiionv from a witness in the case. and sub-
sequently requested argument'in.sul)l)ort of certain contentions from
the same attorney. all "without the knowledge or consent" of the op-
posing party.7°

Article V charged Archbald with accepting "a gift, reward or pres-
ent" from a person for whom Arclibald had attempted to gain a fav-
orable leasing agreement with a potential litigant in Archbald's
court.71

Article VI again charged improper use of Archbald's influence as a
judge. this~time with respect to a purchase of an interest in land.

Articlee VII through XII referred to Archbald's conduct during his
tenure as district court judge. These articles alleged improper and un-
becoming conduct constituting "misbehavior" and "gross misconduct"
in office stemmhig from the misuse of his position as judge to influence
litigants before his court, resulting in personal gain to Archbald. He
was also charged with accepting a "large sum of money" from people
likely "to be interested in litigation" in his court, and such conduct
was alleged to "bring his.., office of district judge into disrepute." 72
Archbald was also charged with accepting money "contributed... by
various attorneys who were practitioners in the said court"; and ap-
pointing and maintaining as jury cqmmissioner an attorney whom he
knew to be general counsel for a potential litigant.3

Article XIII summarized Archbald's conduct both as district court
judge and commerce court judge. charging that Archbald had used
these offices "wrongfully to obtain' credit," and charging that he had
used the latter office to affect "various and diverse contracts and agree-
ments," in return for which he had received hidden interests in said
contracts, agreements, and properties.7 4

c. Procedingq in the Senate
The Senate found Archbald guilty of the charges in five of the

thirteen articles, including the catch-aU thirteenth..Archbald was re-
moved from office and disqualified from holding any future office." 5

11. DISTRICr JUDGE GEORGE W. ENGLISH (1925-1920)

a. Proceedings in* the Houwe
The House adopted a resolution in 1925 directing an inquiry into

the official conduct of District Judge English. A subcommittee of the
Judiciary Committee took evidence in 1925 and recommended impeach-
ment.16 In March 1926, the Judiciary Committee reported an impeach-
ment resolution and five articles of impeachment." The House adopted
the impeachment resolution and the articles by a vote of 306 to 62.'"

"14d. 6906.
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Judge English resigned six days before the date set for trial in the
Senate. The House Managers stated that the resignation in no way
affected the right of the Senate to try the charges, but recommended
that the impeachment proceedings be discontinued."I The recommen-
dation was accepted by the House, 290 to 23.80
b. Articles of Impeachment

Article I charged that Judge English "did on divers and various
occasions so abuse the powers of his high office that he is hereby
charged with tyranny and oppression, wereb? he has brought the
administration of justice in [his] court.., in'to disrepute, and...
is guilty of misbehavior falling under the constitutional provision as
ground for impeachment and removal from office." The article alleged
that the judgo had "willfully, tyrannically, oppressively and unlaw-
fully" disbarred lawyers practicing before him, summoned state and
local officials to his court in an imaginary case and denounced them
with profane language, and without sufficient cause summoned two
newspapermen toWhis court and threatened them with imprisonment.
It was also alleged that Judge English stated in open court that if he
instructed a jury that a man was guilty and they did not find him
guilty, he would send the jurors to jail.

Artwle II charged that Judge English knowingly entered into an
"unlawful and improper combination" with a referee in bankruptcy,
appointed by him, to control bankruptcy proceedings in his dis-
trict for the benefit and profit of the judge and his relatives and
friends, and amended the bankruptcy rules of his court to enlarge the
authority of the bankruptcy receiver, with a view to his own benefit.

Article III charged that Judge Enoglish "corruptly extended favorit-
ism in diverse matters," "with the intent to corruptly prefer" the
referee in bankruptcy, to whom English was alleged to be "under great
obligations, financial and otherwise."

Article IV charged that Judge English ordered bankruptcy funds
within the jurisdiction of his court to be deposited in banks of which he
was a stockholder, director and depositor, and that the judge entered
into an agreement with each bank to designate the bank a depository
of interest-free bankruptcy funds if the bank would employ the judge's
son as a cashier. These actions were stated to have been taken "with the
wrongful and unlawful intent to use the influence of liis... office as
judge for the personal profit of himself" and his family and friends.

Article V alleged that Judge English's treatment of members of the
bar and conduct in his court during his tenure had been oppressive to
both members of the bar and their clients and had deprived the clients
of their rights to be protected in liberty and property. It also alleged
that Judge English "at diverse times and places, while acting as such
judge, did disregard the authority of the laws, i d... did refuse to
allow.., the benefit of trial by jury, contrary to his... trust and duty
as judge of said district court, against the laws of the United States
and in violation of the solemn oath which he had taken to administer
equal and impartial justice." Judge English's conduct in making deci-
sions and order= was alleged to be such "as to excite fear and distrust
and to inspire a widespread belief, in and beyond his judicial district

S 68 CONG. Rtc. 297 (1926).
901d. 302.
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S. .that causes were not decided in said court according to their
merits." "[a]1l to the scandal and disrepute" of his court and the ad-
ministration of justice in it. This "course of conduct" was alleged to be"misbehavior" and "a misdemeanor in office."
e. Proceedings in the Senate

The Senate. being informed by the Managers for the House that the
House desired to discontinue the proceedings in view of the resignation
of Judge English, approved a resolution dismissing the proceedings
by a vote of 70 to 9.91

12. DISTRICT JUDGE HAROLD LOIDERBACK (1932-1933)

a. Proceedings in the Howse
A resolution directing an inquiry into the official conduct of District

Judge Louderback was adopteadby the House in 1932. A subcommittee
of tFhe Judiciar-y Committee took evidence. The full Judiciary Com-
mittee submitted a report in 1933, including a resolution that the evi-
dence did not warrant impeachment, and a brief censure of the Judge
for conduct prejudicial to the' dignity of the judiciary.' A minority
consisting of five Members recommended impeachment and moved five
articles of impeachment from the floor of the House.8 3 The five articles
were adopted as a group by a vote of 183 to 143.8"

b. Articl, of Impeachment
Article I charged that Louderbaci; "did . . . so abuse the power

of his high office, that he is hereby charged with tyranny and oppres-
sion, favoritism and conspiracy, whereby he has brought the admin-
istration of justice in the court of which he is a judge-into disrepute,
and by his conduct is guilty of misbehavior." It alleged that Louder-
back used "his office and power of district judge in his own personal
interest" by causing an attorney to be appointed as a receiver in bank-
ruptcy at the demand of a person to whom Louderback was under
financial obligation. It- was further alleged that the attorney had re-
ceived "large and exorbitant fees" for his services; and that these fees
had been passed on to the person whom Louderback was to reimburse
for bills incurred on Louderback's behalf.

Article II charged thut Louderback had allowed excessive feeq to a
receiver and an attorney, described as his "personal and political
friends and associates" and had unlawfully made an order conditional
upon the agreement of the parties not to appeal from the allowance of
fees. This was described as "a course of improper and unlawful
conduct as a Judge." It was further alleged that Louderback "did not
give his fair, impartial, and judicial consideration" to certain objec-
tions; and that he "was and is guilty of a course of conduct oppressive
and unjudicial."

Article III charged the knowing appointment of an unqualified per-
son as a receiver, resulting in disadvantage to litigants in his court.

Artick IV charged that "misusing the powers of his judical office
for the sole purpose of enrichinse" the unqualified receiver mentioned
in Article Mll, Louderback failed to give "fair, impartial, and judicial

. M ". 349.34
*so 7 Coi4o. Rec. 4913 (109.3) : .R. Rap. No. 2065. 72d Con'.. 24 •e". 1 (1933).
a 76 C•Oo. Ric. 4014 (1A.'R) ; H.R. RuIP. NO. 2065, 72d Cong., 24 Sess. 13 (1933).
s 76 CoNe. Rue. 4926 (1933).
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consideration" to an application to discharge the receiver; that "sitting
in a part of the court to which he had not-been assigned at the time,
he took jurisdiction of a case although knowing that the facts and
law compelled dismissal; and that this conduct was "filled with
partiality and favoritism" and constituted "misbehavior" and a "mis-
demeanor in office."

Article V, as amended, charged that "the reasonable and probable
result" of Louderback's actions alleged in the previous articles "has
been to create a general condition of widespread fear and distrust and
disbelief in the fairness and disinterestedness" of his official actions.
It further alleged that the "general and aggregate result" of the con-
duct had been to destroy confidence in Loudferback's court, "which for
a Federal judge to destroy is a crime and misdemeanor of the highest
order." '

c. Proceedings in the Senalte
A motion by counsel for Judge Louderback to make the original

Article V more definite was consented to by the Managers for the
House, resulting in the amendment of that Article."

Some Senators who had not heard all the testimony felt unqualified
to vote upon Articles I through IV, but capable of voting on Article
V, the omnibus or "catchall" article."T

Judge Louderback was acquitted on each of the first four articles,
the closest vote being on Article I (34 guilty, 42 not guilty). He
was then acquitted on Article V, the vote being 45 guilty, 34 notguilty--short of the two-thirds majority required for conviction.

13. DISTRICT TU'GE HAIATED L. 1UrER (1933-1936)

a. Proceedings in the Houe
A resolution directing an inquiry into the official conduct of Dis-

trict Judge, Ritter was adopted by the House in 1933." A subcom-
mittee of the Judiciary Committee took evidence in 1933 and 1934.
A resolution that Ritter "be impeached for misbehavior, and for high
crimes and misdemeanors," and recommending the adoption of four
articles of impeachment, was reported to the full House in 1936, and
adopted by a vote of 181 to 1468." Before trial in the Senate, the House
approved a resolution submitted by the House Managers, replacing
the fourth original articles with seven amended ones, some charging
new offenses."
b. Artictee of Impeachment

Article I charged Ritter with "misbehavior" and "a hikh crime and
misdemeanor in office," in fixing an exorbitant attorney's fee to be paid
to Ritter's former law partner, in disregard of the "restraint of pro-
priety... and... danger of embarrassment"; and in "corruptly and
unlawfully" accepting cash payments from the attorney at the time
the fee was paid.

Article II charged that Ritter, with others, entered into an "ar-
rangement" whose purpose was to ensure that bankruptcy property

* 77 CoIN. R13. 1857. 4086 (1933).",rd. 1952. 1857.
0 ME. 40R2.

S14. 4575.
SRA Cow0. R•MR. 3066-3092 (1936).

"114. 4597-4601.
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would continue in litigation before Ritter's court. Rulings by Ritter
were alleged to have made effective the champertous undertaking"
of others, but Ritter was not himself explicitly charged with the crime
of champerty or related criminal offenses. Article II also repeated
the allegations of corrupt and unlawful receipt of funds and alleged
that Judge Ritter "proNted personally" from the "excessive and un-
warranted" fees, that he had received a free room at a hotel in receiver-
ship in his.court, and that he "wilfully failed and neglected to per-
form his duty to conserve the assets" of the hotel.

Article II, as amended, charged Ritter with the practice of law
while on the bench, in violation of the Judicial Code. Ritter was
alleged to have solicited and received money from a corporate client
of his old law firm. The client allegedly had large property interests
within the territorial jurisdiction of Ritter's court. These acts were
described as "calculated to bring his office into disrepute," and as a
"high crime and misdemeanor."

Article IV added by the Managers of the House, also charged prac-
tice of law while on the bench, in violation of the Judicial Code.

Articles V and VI, also added by the Managers, alleged that Ritter
had violated the Revenue Act of 1928 by willfuly failing to report
and pay tax on certain income received by him-primarily the sums
described in Articles. I through IV. Each failure was described as a
"high misdemeanor in office."

Article VII formerr Article IV amended) charged that Ritter
was guilty of misbehavior and high crimes and misdemeanors in office
because 'the reasonable and probable consequence of (his) actions
or conduct . . as an individual or . . . judge, is to bring his court
into scandal and disrepute," to the prejudice.of his court and public.
confidence in the administration of justice in it, and to "the prejudice
of public respect for and confidence in the Federal judiciary," ren-
dering him "unfit to continue to serve as such judge." There followed
four specifications of the "actions or conduct" referred to. The first
two were later dropped by the Managers at the outset of the Senate
trial; the third referred to Ritter's acceptance (not alleged to be cor-
rupt or unlawful) of fees and gratuities from persons with large
property interests within his territorial jurisdiction. The fourth, or
omnibus, specification was to "his conduct as detailed in Articles I,
II, III and IV hereof, and by his income-tax evasions as set forth in
Articles V and VI hereof."

Before the amendment of Article VII by the Managers, the omni-
bus clause had referred only to Articles I and 11, and not to the crim-
inal allegations about practice of law and income tax evasion.
c. Proceedings in the Senate

Judge Ritter was acquitted on each of the first six articles, the guilty
vote on Article I falling one vote short of the two-thirds needed to
convict. He was then convicted on Article VII--the two specifications
of that Article not being separately voted upon--by a single vote, 56
to 28."1 A point of order was raised that the conviction under Article
VII was improper because on the acquittals on the substantive charges
of Articles I through VI. The point of order was overruled by the
Chair. the Chair stating, "A point of order is made as to Article VII

a S. Doc. No. 200, 74th Cong., 24 Sess. 637-38 (1936).
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in which the respondent is charged with general misbehavior. It is
a separate charge from any other charge."
d. Miscellaneows

After conviction, Judge Ritter collaterally attacked the validity
of the Senate proceedings b bringing in the Court of Claims an ac-
tion to recover his salary. The Cougt of Claims dismissed the suit on
the ground that no judicial court of the United States has authority to
review the action of the Senate in an impeachment trial.9 3

"Id. 638.
"Ritter v. United States, 84 Ct. CL 293, 300, cert denied, 300 U.S. 688 (1936).
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APPENDIX C

SECONDARY SOURCES ON TME CRIMINALITY ISSUE

The Association of the Bar of the City of New York, The Law of
Pr.e8idential Impeachment and Removal (1974). The study con-
cludes that impeachment is not limited to criminal offenses but ex-
tends to conduct undermining governmental integrity.

Bayard, James, A Brief Expoestion of the Countitution of the United
States, (Hogan & Thompson, Philadelphia, (1833).A treatise on
American constitutional law concluding that ordinary legal forms
ought not to govern the impeachment proem.

Ber ger, Raoul, Impeachment: The Cowntitution.aProblem*, (Harvard
University Press, Cambridge, 1973). A critical historical survey of
English and American precedents concluding that criminality is
not a requirement for impeachment.

Bestor, Arthur, "Book Review, Berger, Impeachment: The Comtitu-
tional Probiem3," 49 Wash.. L. Rev. 225 (1973). A review concluding
that the thrust of impeachment in English history and as viewed
by the framers was to reach political conduct injurious to the com-
monwealth, whether or not the conduct was criminal.

Boutwell, George, The Conwtitution of the United State8 at the End of
the First Century, (D. C. Heath &-Co., Boston, 1895). A discussion
of the Constitution's meaning after a century's use, concluding that
impeachment had not been confined to criminal offenses.

Brant, Irving, Impeachment: Triacs & Errors, (Alfred Knopf, New
York, 1972). A descriptive history of American impeachment pro-
ceedings, which concludes that the Constitution should be read to
limit impeachment to criminal offenses, including the common law
offense of misconduct in office and including violations of oaths of
office.

Brvce. James, The American Commonwealth, (Macmillan Co., New
York, 1931) (reprint). An exposition on American government
concluding that there was no final decision as to whether impeach-
ment was confined to indictable crimes. The author notes that in
English impeachments there was no requirement for an indictable
crime.

Burdick, Charles, The Law of the American Constitution, (G. T.
Putnam & Sons, New York, 192,2). A text on constitutional inter..
pretation concluding that misconduct in office by itself is grounds,
for impeachment.

Dwight, Theodore, "Trial by Impeachment." 6 Am. L. Rep. (N.S.-)
257 (1867). An article on the eve of President Andrew Johnson's
impeachment concluding that an indictable crime was necessary to
make out an impeachable offense.

Etridge, George, "The Law of Impeachment," 8 Miss. L.J. 283 (1936).
An article arguing that impeachable offenses had a definite meaning
discoverable in history, statute and common law.

(58)
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Feerick, John, "Impeaching Federal Judges: A Study of the Con-
stitutional Provisions," 39 FordJwam L. Rev. 1 (1970). An article
concluding that impeachment was not limited to indictable crimes
but extended to serious misconduct in office.

Fenton, Paul, "The Scope of the Impeachment Power," 65 Nw. r7. L.
Rev. 719 (1970). A law review article concluding that impeachable
offenses are not limited to crimes, indictable or otherwise.

Finley, John and John Sanderson, 7 he Amwerican Executive and Ex-
eeutize Methods, (Century Co., New York, 1908). A book on the
)residency concluding that ini)eachment reaches misconduct in

office, which was a common law crime embracing all improprieties
showing unfitness to hold office.

Foster, Roger, Cornwentarie,8 on the Cot it ution of the United Stales,
(Boston Book Co., Boston, 1896), vol. I. A discussion of constitu-
tional law concluding that in light of English and American his-
tory any conduct showing unfitness for office is an impeachable
off exist.

Lawrence, William, "A Brief of the Authorities upon the Law of Im-
peachable Crimes and Misdemeanors," Congressianal Globe Supple-
7fend, 40th C)ngress, 2d Session, at 41 (1888). An article at the time
of Andrew Johnrson's impeaw-hment concluding that indictable crimes
were not needed to make out an impeachable offense.

Note, "The Exclusiveness of the Impeachment Power under the Con-
stitution." 51 Harr. L. Rev. 330 (1937). Ai article concluding that
the Constitution included more than indictable crimes in its defini-
tion of impeachable offenses

Note, "Vaguenesq in the Constitution: The Impeachment Power," 25
Starm L. Rev. 908 (1973). This book review of the Berger and Brant
books concludes that neither author satisfactorily answers the ques-
tion whether imnpeachable offenses are limited to indictable crimes.

PomeroyT John, An Introduction to the Constitutional Law of the
Unite Stales, (Hurd and Houghton, New York 1870). A considera-
tion of constitutional history which concludes that impeachment
reached more than ordinary indictable offenses.

Rawle, William, A View of the Contitutiom of the United States,
(P. iH. Nicklin, Philadelphia, 1829, 2 voL ed.). A discussion of the
legal and political principles underlying the Constitution, conclud-
ing on this issue that an impeachable offense need not be a statutory
crime, but that reference should be made to non-statutory law.

Rottschaefer, Henry, Handbook of American Cowntitutiona2 Law,
(West, St. Paul, 1939). A treatise on the Constitution concluding
that impeachment reached any conduct showing unfitness for office,
whether or not a criminal offense.

Schwartz, Bernard, A Commentary on the CrtVution of tha United
State, vol. I, (Macmillan, New York, 1963). A treatise on various
aspects of the Constitution which concludes that there was no set-
tled definition of the phrase "high Crimes and Misdemeanors," but
that it did not extend to acts merely unpopular with Congress. The
author suggests that criminal offenses may not be the whole content
of the Constitution on this point, but that such offenses should be a
guide.
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Shp~ard. Furman, The Conwtltutional Textbook, (George W. Clds'
Philadelphia, 1855). A text on Constitutional uwaling ,', uwi 1in",
that impeachment was designed to reach nnv serious violation of
public tnrst, whether or not a ti('t v legal offense.

Simpson, Alex.. A Trealtise on Fecry'dr Ilamwhr,,nt. (l1'},i hni*
Bar Association, Phila.. 191(6) (reproduc(,d in substant iap Iail it in
G4 17.Pa.L.Rer. 651 (l1910)). After reviewing English and Ar•wii-
can im peachments andta available coinmenta rt', the aut hir i (.oiw•,li•

that an indictable crine is not necessary to imripeach.
Story, ,oseuh. Commcwir'i o , 0 1 w il' , oitittuw , of T ( , , t/ ,,:, ,

vol. 1, 5th edition, (Little, Brown & Co., Boston I a91 1. A ('(PW-
mentary by an early Sup)rvrne Court Justice who concludes that im11
peachment reached conduct not indictable under the criminal law.

Thomas, David, "The IAw of Impeachment in the United States." 2
Aim. Pol. Sci. Rev. 378 (190S). A political scientist's view on im-
peachment concluding that the phrase "hizh Crimes anid M-
demeanors" was meant to include more than indictabtle crimes. The
author argues that English parliamentary history. American prece-
dent, and common law support ýis conclusion.

Tucker. John, The Con,.qtitution of tMe LU'ided StaJce. (Callaghan &-
Co., Chicago, 1899), vol. 1. A treatise on the Constitution ,'omicluihir
that impeachable offený,es embrace willful violations of public duty
whether or not a brmach of positive law,

Wassonr, Richard, The Cari•tiution of Me United e ,Htatx,: Zt' llJ•tory
and Meaning (Bobbs-Merrill, Indiana[olis. lfý27). A short dis-
cussion of the C institution concluding that criminal offend * s do not
exhaust the reach of the impeachment power of Congress. Any gmsS
misconduct in office was thought an impeaachable offense by this
author.

Watson, David, The Contitutinm of teUnited States. (Callaghan &
Co., Chicago, 1910), volumes I and II. A treatise on Constitutional
interpretation concluding that impeachment reaches misconduct in
office whether or not criminal.

Wharton. Francis, C(onmentariea on Laaw, (Kay & Bro.. Philadelphia,
1884). A treatise by an author familiar with both criminal and Con-
stitutional law. He concludes that impeachment reached willful mis-
conduct in office that was normally indictable at common law.

Willouchby, Westel. The hCon titutiawl Law of the United States,
vol. 111, 2nd edition. (Baker, Voorhis & Co.. New York. 1929). The
author concludes that impeachment was not limited to offenses made
criminal by federal statute.

Yankwich, Leon, "Impeachment of Civil Officers under the Federal
Constitution," 26 Geo. L. Rev. 849 (1938). A law review article con-
cluding that impeachment covers general official misconduct whether
or not a violation of law. 0


